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VIRGINIA REGISTER 

The Virginia Register is an official state publication issued 
every other week throughout the year. Indexes are published 
quarterly, and the last index of the year is cumulative. 

The Virginia Register has several functions. The full text of an 
regulations, both as proposed and as finally adopted or changed 
by amendment are required by law to be published in the 
Virginia Register of Regulations. 

In addition, the Virginia Register is a source of other 
information about state government, including all Emergency 
Regulations issued by the Governor, and Executive Orders, the 
Virginia Tax Bulletin issued periodically by the Department of 
Taxation, and notices of all public hearings and open meetings of 
state agencies. 

ADOI'TION, AMENDMENT, AND REPEAL OF REGULATIONS 

An agency wishing to adopt, amend, or repeal regulations must 
first publish in the Virginia Register a notice of proposed action; 
a basis, purpose, impact and summary statement; a notice giving 
the public an opportunity to comment on the proposal, and the 
text of the proposed regulations. 

Under the provisions of the Administrative Process Act, the 
Registrar has the right to publish a summary, rather than the full 
text, of a regulation which is considered to be too lengthy. In 
such case, the full text of the regulation will be available for 
public inspection at the office of the Registrar and at the office 
of the promulgating agency. 

Following publication of the proposal in the Virginia Register, 
sixty days must elapse before the agency may take action on the 
proposal. 

During this time, the Governor and the General Assembly will 
review the proposed regulations. The Governor will transmit his 
comments on the regulations to the Registrar and the agency and 
such comments will be published in the Virginia Register. 

Upon receipt of the Governor's comment on a proposed 
regulation, the agency (i) may adopt the proposed regulation, if 
the Governor has no objection to the regulation; (ii) may modify 
and adopt the proposed regulation after considering and 
incorporating the Governor's suggestions, or (iii) may adopt the 
regulation without changes despite the Governor's 
recommendations for change. 

The appropriate standing committee of each branch of the 
General Assembly may meet during the promulgation or final 
adoption process and file an objection with the Virginia Registrar 
and the promulgating agency. The objection will be published in 
the Virginia Register. Within twenty-one days after receipt by the 
agency of a legislative objection, the agency shall file a response 
with the Registrar, the objecting legislative Committee, and the 
Governor 

When final action is taken, the promulgating agency must again 
publish the text of the regulation, as adopted, highlighting and 
explaining any substantial changes in the final regulation. A 
thirty~day final adoption period will commence upon publication in 
the Virginia Register. 

The Governor will review the final regulation during this time 
and if he objects, forward his objection to the Registrar and the 
agency. His objection will be published in the Virginia Register. l.t 
the Governor finds that changes made to the proposed regulation 
are substantial, he may suspend the regulatory process for thirty 
days and require the agency to solicit additional public comment 
on the substantial changes. 

A regulation becomes effective at the conclusion of this 
thirty~day final adoption period, or at any other later date 
specified by the promulgating agency, unless (i) a legislative 
objection has been filed, in which event the regulation, unless 
withdrawn, becomes effective on the date specified, which shall 

be after the expiration of the twenty-one day extension period; or 
(ii) the Governor exercises his authority to suspend the regulatory 
process for solicitation of additional public comment, in which 
event the regulation, unless withdrawn, becomes effective on the 
date specified which date shall be after the expiration of the 
period for which the Governor has suspended the regulatory 
process. 

Proposed action on regulations may be withdrawn by the 
promulgating agency at any time before the regulation becomes 
final. 

EMERGENCY REGULATIONS 

It an agency determines that an emergency situation exists, it 
then requests the Governor to issue an emergency regulation. The 
emergency regulation becomes operative upon its adoption and 
filing with the Registrar of Regulations, unless a later date is 
specified. Emergency regulations are limited in time and cannot 
exceed a twelve~months duration. The emergency regulations will 
be published as quickly as possible in the Virginia Register. 

During the time the emergency status is in effect, the agency 
may proceed with the adoption of permanent regulations through 
the usual procedures (See "Adoption, Amendment, and Repeal of 
Regulations," above). If the agency does not choose to adopt the 
regulations, the emergency status ends when the prescribed time 
limit expires. 

STATEMENT 

The foregoing constitutes a generalized statement of the 
procedures to be followed. For specific statutory language, it is 
suggested that Article 2 of Chapter 1.1:1 (§§ 9-6.14:6 through 
9-6.14:9) of the Code of Virginia be examined carefully. 

CITATION TO THE VIRGINIA REGISTER 

The Virginia Register is cited by volume, issue, page number, 
and date. 1:3 V A.R. 75-77 Nllvember 12, 1984 refers to Volume 1, 
Issue 3, pages 75 through 77 of the Virginia Register issued on 
November 12, 1984. 

"The Virginia Register of Regulations" (USPS-001831) is 
published bi-weekly, except four times in January, April, July and 
October for $100 per year by the Virginia Code Commission, 
General Assembly Building, Capitol Square, Richmond, Virginia 
23219. Telephone (804) 786-3591. Second-Class Postage Rates Paid 
at Richmond, Virginia. POSTMASTER: Send address changes to 
the Virginia Register of Regulations, 910 Capitol Street, 2nd Floor, 
Richmond, Virginia 23219. 

The Virginia Register of Regulations is published pursuant to 
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq.) of the Code of 
Virginia. Individual copies are available for $4 each from the 
Registrar of Regulations. 

Members Q1 the Virginia Code Commission: Joseph V. Gartlan, 
Jr. , Chairman, W. Tayloe Murphy, Jr., Vice Chairman; Russell 
M. Carneal; Bernard S. Cohen; Gail S. Marshall; E. M. Miller, 
Jr.; Theodore V. Morrison, Jr.; William F. Parkerson, Jr.; 
Jackson E. Reasor, Jr. 

Staff Qf the Virginia Register: Joan W. Smith, Registrar of 
Regulations; Jane D. Chaffin, Assistant Registrar of Regulations. 
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NOTICES OF INTENDED REGULATORY ACTION 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

BOARD FOR ACCOUNTANCY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board lor 
Accountancy intends to consider amending regulations 
entitled: VR 105-01-02. Board lor Accountancy 
Regulations. The Board for Accountancy will review its 
regulations for promulgation, amendment, and repeal and 
will also review its fees as is deemed necessary in its 
mission to regulate public accountancy in Virginia. The 
agency does not intend to hold a public hearing on the 
proposed amendments to the regulations. 

Statutory Authority: § 54.1-201.5 of the Code of Virginia. 

Written comments may be submitted until December 15, 
1993. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8590. 

VA.R. Doc. No. R94-l09; Filed October 25, 1993, 2:20 p.m. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES (BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Agriculture and Consumer Services intends to consider 
amending regulations entitled: VR 115-02-02. Rules and 
Regulations Governing the Prevention, Control, and 
Eradication of Bovine Tuberculosis in Virginia. The 
purpose of the proposed regulation is to review the 
regulation for effectiveness and continued need, including 
but not limited to: (i) adding provisions to require testing 
and subjecting to other requirements within the regulation 
of (a) all classes of bovidae (not just cattle), (b) all 
cervidae (many of the deer), and (c) all capridae (goats); 
(ii) considering alternative ways of disposing of 
tuberculosis-infected animals; (iii) a proposal to shorten 
the time in which a report must be made to the State 
Veterinarian when tuberculosis is suspected; (iv) requiring 
owners of cervidae to maintain records for three years to 
include: (a) owners name and address, (b) individual 
identification of each animal to include species, (c) name 
and address of where the animal was purchased, (d) date 
of purchase, (e) date and to whom the animal was sold, 

Vol. 10, Issue 5 

and (I) date and results of any official tests performed; 
and (v) requiring dealers in livestock/exotic species to 
register with the State Veterinarian's office. The agency 
invites comment on whether there should be an advisor 
appointed for the present regulatory action. An advisor is: 
(i) a standing advisory panel; (ii) an ad-hoc advisory 
panel; (iii) consultation with groups, (iv) consultation with 
individuals; or (v) any combination thereof. 

Statutory Authority: §§ 3.1-724, 3.1-726 and 3.1-730 of the 
Code of Virginia. 

Written comments may be submitted until 8:30 a.m. on 
December 6, 1993, to Dr. W. M. Sims, Jr., VDACS-Division 
of Animal Health, P.O. Box 1163, Richmond, VA 
23209-1163. 

Contact: T. R. Lee, Program Supervisor, 1100 Bank Street, 
P.O. Box 1163, Richmond, VA 23209-1163, tele;;hone (804) 
786-2483. 

VA.R. Doc. No. R94-77; Filed October 8, 1993, 4:21 p.m. 
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Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Agriculture and Consumer Services intends to consider 
amending regulations entitled: VR 115-02-12. Rules and 
Regulations Pertaining to the Health Requirements 
Governing the Admission of Livestock, Poultry, 
Companion Animals, and Other Animals or Birds in 
Virginia. The purpose of this regulation is to review the 
regulation for effectiveness and continued need, including 
but not limited to: (i) adding provisions governing the 
importation of cervidae-most varieties of deer; (ii) 
repealing provisions requiring a permit for the importation 
of psittacine (parrot-like) birds and repealing provisions 
requiring that they be treated for psittacosis; (iii) 
repealing provisions requiring South American camelids of 
the genus Lama to be tested lor bluetongue; (iv) requiring 
rabies vaccination for cats entering the Commonwealth; (v) 
adding importation requirements for bison, to treat them 
more consistently with cattle; and (vi) relaxing certain 
requirements pertaining to feeder cattle. The agency 
invites comment on whether there should be an advisor 
appointed for the present regulatory action. An advisor is: 
(i) a standing advisory panel; (ii) an ad-hoc advisory 
panel; (iii) consultation with groups, (iv) consultation with 
individuals; or (v) any combination thereof. 

Statutory Authority: §§ 3.1-724, 3.1-726, and 3.1-730 of the 
Code of Virginia. 

Monday, November 29, 1993 



Notices of Intended Regulatory Action 

Written comments by be submitted until 8:30 a.m. 
December 6, 1993, to Dr. W. M. Sims, Jr., VDACS-Division 
of Animal Health, P.O. Box 1163, Richmond, VA 
23209-1163. 

Contact: T. R. Lee, 1100 Bank Street P.O. Box 1163, 
Richmond, VA 23209-1163, telephone (804) 786-3539. 

VA.R. Doc. No. R94-78; Filed October 8, 1993, 4:20 p.m. 

STATE AIR POLLUTION CONTROL BOARD 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Air Pollution 
Control Board intends to consider promulgatmg regulatiOns 
entitled: VR 120-01. Regulations for the Control and 
Abatement of Air Pollution (Acid Rain Operating 
Permits-Revision PP}. The purpose of the proposed 
action is to develop a regulation to meet the operating 
permit requirements contained in Titles IV and V of the 
Clean Air Act, as amended in November 1990, for sources 
of the pollutants that produce acid rain. 

Public Meeting: A public meeting will be held by the 
Department in House Committee Room One, State Capitol 
Building, Richmond, Virginia, at 10 a.m. on December 1, 
1993 to discuss the intended action. Unlike a public 
hearing, which is intended only to receive testir~wny, this 
meeting is being held to discuss and exchange Ideas and 
information relative to regulation development. 

Ad Hoc Advisory Group: The department will form an ad 
hoc advisory group to assist in the development of the 
regulation. If you desire to be on the group, notify the 
agency contact in writing by close of business October 22, 
1993, and provide your name, address, telephone number 
and the organization you represent (if any). Notification of 
the composition of the ad hoc advisory group will be sent 
to all applicants. If you are selected to be on the group, 
you are encouraged to attend the public meeting and any 
subsequent meetings that may be needed to develop the 
draft regulation. The primary function of the group is to 
develop recommended regulation amendments for 
department consideration through the collaborative 
approach of regulatory negotiation and consensus. 

Public Hearing Plans: The department will hold at least 
one public hearing to provide opportunity for public 
comment on any regulation amendments drafted pursuant 
to this notice. 

Need: Title IV of the Clean Air Act (the Act) as amended 
November 1990 requires the U.S. Environmental Protection 
Agency (EPA) to establish a program to reduce nationwide 
emissions of the primary causes of acid rain, sulfur 
dioxide (S02) and nitrogen oxides (NOX). The burning of 
fossil fuels, particularly- coal and oil, releases emissions of 
these chemicals into the atmosphere. Various chemical 

reactions may then take place, resulting in sulfate, nitrate, 
sulfuric acid and nitric acid emissions. These newly 
transformed compounds will then be deposited near the 
facilities which emitted them or be transported hundreds 
of miles. They can be deposited ·in either a dry form (as 
a gas, aerosol, or particle) or a wet form (in rain, fog or 
snow). This acidic deposition results in acidification of 
streams and lakes which then cannot support fish life, 
damage to trees and forest ecosystems in general at 
higher elevations, decrease in visibility, damage to historic 
buildings, statues, and sculptures, and acceleration of the 
decay of building materials and paints. Acidic deposition in 
the form of acidic aerosols may also pose a threat to 
human health. 

The major contributions of S02 and NOX in the 
atmosphere come from emissions of electric utilities. 
Throughout the nation as of 1985, 70% of S02 emissions 
and 37% of NOX emissions came from electric utilities. 
Reducing the total level of S02 and NOX emissions below 
present levels will reverse the effects of acidic deposition 
previously described, prevent the damage caused by these 
emissions from increasing, and reduce the costs of the 
damage in future years. 

Title V of the Act provides a mechanism to implement the 
various requirements under the other titles in the Act, 
including the acid rain provisions of Title IV, through the 
issuance of operating permits. Under this title, the EPA is 
required to develop regulations with specific operating 
permit requirements. The federal regulations ( 40 CFR Part 
70) were promulgated in final form on July 21, 1992. The 
states are required, in turn, to develop operating permit 
programs that meet the requirements specified in EPA's 
regulations. These programs are due to EPA for review by 
November 15, 1993. The department is completing work on 
the development of a separate operating permit regulation 
for all sources subject to Title V except those sources 
emitting pollutants that produce acid rain. 

The operating permits issued under this program should 
enhance the ability of EPA, the states, and citizens to 
enforce the requirements of the Act; clarify for the 
permitted sources exactly which air quality requirements 
apply; and also aid in implementing the Act by providing 
states with permit fees to support their programs. 

A permit sets out for both the department and the owner 
the regulatory requirements appropriate to that source's 
operation. The benefits are that the operator or owner 
knows what requirements must be fulfilled and the 
department has an agreement with the owner through the 
permit that these requirements will be carried out. It 
enables the department to more efficiently and effectively 
carry out its source surveillance activities while providing 
a clear mandate for each source on what its responsibility 
entails. An operating permit inclusive of all requirements 
pertaining to the source ensures that the owner of the 
source is fully informed of all applicable state and federal 
regulations. The operating permit program provides that 
both the department and the owner conduct a periodic 
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review of polluting activities to ensure that effective 
emission reductions are taking place. 

An operating permit provides the mechanism for the 
department to assess any facility's compliance with the air 
quality standards and regulations that provide a basis to 
protect human health and the environment. The permit 
provides a direct enforcement mechanism for the 
department to determine a facility's compliance whereas 
the enforcement of the standards and regulations without 
the permit is more difficult because specific conditions for 
the individual facility have not been derived from those 
standards and regulations. 

The public participation requirements of the operating 
permit program provide an opportunity for citizens to 
review and to provide comments about the compliance 
performance of facilities emitting air pollutants along with 
the department. 

Applicable Federal Requirements: The 1990 amendments 
create a major change to the approach taken by the U.S. 
Congress in previous promulgations of the Act. Title V of 
the Act requires the states to develop operating permit 
programs to cover all stationary sources defined as major 
by the Act. Permits issued under these programs must set 
out standards and conditions that cover all the applicable 
requirements of the Act for each emission unit at each 
individual stationary source. Affected sources as defined 
under the acid rain provisions of Title IV of the Act are 
one of the source categories required to be covered under 
the provisions of any Title V program. The federal 
regulations carrying out Title V, 40 CFR Part 70, require 
that the following elements either be included in operating 
permit programs developed by the states or considered in 
the development of those programs: 

1. Major sources of volatile organic compounds, 
nitrogen oxides, sulfur dioxide, particulate matter, 
lead, and hazardous air pollutants must be subject to 
the regulation. Nonmajor sources that are regulated 
under Section Ill of the Act, New Source 
Performance Standards, and Section 112 of the Act, 
National Emission Standards for Hazardous Air 
Pollutants, must be subject to the regulation but can 
be deferred from initial permitting. Sources subject to 
the requirements of the acid rain program under Title 
IV of the Act must be covered under the regulation. 

2. The applicant must identify all federal and state 
requirements applicable to the source and describe 
emissions of all regulated pollutants from emissions 
units at the source. The department must verify this 
information and set terms and conditions in the 
permit concerning the applicable requirements. 

3. The applicant must submit a compliance plan, 
schedule and certification with the application 
addressing requirements that have been met and those 
that have not been met. 
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4. The permitting authority may provide a permit 
shield for all terms and conditions specified in the 
permit, including any requirements that are 
specifically identified as not being applicable. 

5. The permitting 
application shield for 
complete applications. 

authority must provide an 
sources that submit timely and 

6. The permitting authority must allow the public and 
affected states to review the draft permit developed 
by the permitting authority. The permitting authority 
may allow public hearings to be held in addition to 
providing an opportunity for public comment. After 
review of the comments and the development of a 
proposed final permit, the proposed permit must be 
sent to EPA. The permitting authority must allow EPA 
45 days to review the permit during which time it can 
object to the permit. 

7. The permitting authority must provide in its 
regulation several mechanisms to modify the permit. 

8. The permitting authority may provide operational 
flexibility for the source through several mechanisms: 
(i) writing alternative operating scenarios in the 
permit, (ii) through various emissions trading options, 
(iii) through changes to the permit (on-permit change) 
that do not exceed emissions allowed under the permit 
and do not violate applicable requirements, and (iv) 
through changes not addressed by the permit 
(off-permit change) that do not violate applicable 
requirements or any permit term or condition. 

Section 408 of Title IV covers the permit and compliance 
plan requirements for affected sources, those stationary 
sources that have at least one emission unit emitting air 
pollutants which cause acid rain. Section 408(a) states that 
the requirements of Title IV are to be implemented by 
permits issued to affected sources in accordance with Title 
V, as modified by the requirements of Title IV. Any 
permit issued to an affected source must prohibit all of 
the following: 

1. Annual emissions of sulfur dioxide in excess of the 
number of allowances to emit sulfur dioxide that is 
held for the source. An allowance is the authorization 
to emit one ton of sulfur dioxide during or after a 
specified calendar year. 

2. Exceedances of applicable emissions rates. 

3. The use of any allowance prior to the year for 
which it was allocated. 

4. Contravention of any other provision of the permit. 
Permits must be issued for a period of five years. No 
permit can be issued that is inconsistent with the 
applicable requirements of Titles JV. and V. 

Section 408(b) requires that compliance plans be submitted 
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with each permit application. Alternative methods of 
compliance may be authorized by permitting authorities; 
however, a comprehensive description of the schedule and 
means by which the unit will rely on one or more of 
these alternative methods must be provided by the 
applicant. Any transfers of allowances recorded by EPA 
will automatically amend all applicable proposed or 
approved permit applications, compliance plans and 
permits. EPA may also require a demonstration of 
attainment of national ambient air quality standards for a 
source or, from the owner of two or more affected 
sources, an integrated compliance plan providing an 
overall plan for achieving compliance. 

Section 408(d) describes the requirements for Phase II 
permits, those to be issued by states with EPA-approved 
Title V programs. The owners of sources subject to Phase 
II of Title IV must submit their permit applications and 
compliance plans by January 1, 1996, to the state 
permitting authority. The states with approved programs 
must issue the permits no later than December 31, 1997. 
Permit applications and compliance plans that have been 
received by January 1, 1996, are binding and are 
enforceable as a permit for purposes of Titles IV and V 
until a permit is issued by the permitting authority. 

Section 408(e) covers new sources or emissions units, those 
that commence commercial operation on or after 
November 15, 1990. New sources must submit a permit 
application and compliance plan to the permitting 
authority no later than 24 months before the later of (1) 
January I, 2000, or (2) the date on which the source 
commences operation. The permitting authority must issue 
a permit to a new source if the requirements of Titles IV 
and V are satisfied. 

Section 408(f) covers stationary sources or emissions units 
subject to nitrogen oxides requirements. Applications and 
compliance plans must be submitted to permitting 
authorities no later than January 1, 1998. The permitting 
authority must issue a permit to these sources or 
emissions units if the requirements of Titles IV and V are 
satisfied. 

Section 408 (g) allows the applicant to submit a revised 
application and compliance plan at any time after the 
initial submission. Section 408(h) states that it is unlawful 
for an owner or designated representative of the owner to 
fail to submit applications and compliance plans in the 
time period required by Title IV or to operate any 
affected source except in compliance with the terms and 
conditions of a permit and compliance plan issued by EPA 
or an approved permitting authority. Section 408(h) (3) 
prohibits shutdown of an electric utility steam generating 
unit for failure to have an approved permit or compliance 
plan. However, the unit may be subject to applicable 
enforcement provisions under section 113 of the Act. 

Section 408(i) requires that no permit can be issued to an 
affected source until the designated representative has 
filed a certificate of representation with regard to the 

requirements of Title IV, including the holding and 
distribution of allowances. This section also describes the 
requirements for certification of representation when there 
are multiple holders of a legal or equitable title to, or 
leasehold interest in, an affected unit or when a utility or 
industrial customer purchases power from an affected unit 
under life-of-the-unit, firm power contractual arrangements. 

The regulation carrying out the requirements of Section 
408 of Title IV, 40 CFR Part 72, and EPA guidance on 
Part 72 stipulates specific requirements for affected 
sources that are different· from the requirements of 40 
CFR Part 70. The differences include, but are not limited 
to, the following: 

l. Only a designated representative or alternative 
designated representative of the source owner is 
authorized to make permit applications and other 
submissions under the Title IV requirements and must 
file a certificate of representation with EPA before 
they can assume these responsibilities. ( 40 CFR 72, 
Subpart B.) 

2. The state permitting authority must allow EPA to 
intervene in any appeal of an acid rain permit. ( 40 
CFR Part 72, § 72.72(5) (iv).) 

3. The period by which the acid rain portion of an 
operating permit can be appealed administratively is 
90- days. Judicial appeal of an acid rain portion of a 
permit cannot occur over 90 days. ( 40 CFR Part 72, § 
72.72(5)(ii).) 

4. An application is binding and enforceable as a 
permit until the permit is issued. ( 40 CFR Part 72, § 
72. 72(b )(1) (i)(B).) 

5. The acid rain portion of an operating permit must 
be covered by a permit shield. ( 40 CFR Part 72, § 
72.51.) 

6. The acid rain rules allow for four different types of 
permit revisions. Two of these are the same as those 
provided for in 40 CFR Part 70: permit modifications 
and administrative amendments. The other two are 
unique to the acid rain program: fast-track 
modifications and automatic amendments. ( 40 CFR 
Part 72, Subpart H.) 

7. In general, permits are issued using Part 70 
procedures. However, there are some exceptions. For 
instance, within 10 days of determining whether an 
acid rain application is complete, the permitting 
authority must notify EPA of that determination. The 
permitting authority must also notify EPA of any state 
or judicial appeal within 30 days of the filing of the 
appeal. (40 CFR Part 72, §§ 72.72(b)(l)(i)(C) and 
72. 72(b)(5)(iii) .) 

Alternatives: As discussed below, there are three available 
alternatives that can be considered: 
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I. Develop a regulation to meet the operating permit 
requirements of Titles IV and V of the Act and the 
federal regulations implementing those requirements. 
This alternative would result in the approval by EPA 
of the Title V program for sources of air pollutants 
that cause acid rain. The department would have the 
authority and responsibility to review and to 
determine the approvability of operating permits for 
these sources in Virginia. The revenue from emissions 
fees charged to these sources would be used to fund 
the department's operating permit program. 

2. Make alternative regulatory changes to those 
required by the provisions of the law and associated 
regulations and policies. Depending on the differences 
between the required provisions and the alternatives 
chosen. this option might or might not result in the 
approval by EPA of the Title V program for sources 
of air pollutants that cause acid rain. 

3. Take no action to amend the regulations. This 
alOernative would result in the disapproval by EPA of 
the Title V program for sources of air pollutants th.at 
cause acid rain. Furthermore, EPA may choose to 
sanction the state for failing to develop this 
requirement of the Title V program. EPA may choose 
to sanction a state by withholding funds for highway 
projects, by requiring additional offsets be provided by 
new or modifying sources in nonattainment areas or 
both. EPA might also take over that portion of the 
operating permit program concerning the sources of 
air pollutants causing acid rain, issuing permits, 
charging emissions fees and retaining those fees. 

Costs and Benefits: The department is soliciting comments 
on the costs and benefits of the alternatives stated above 
or other alternative.s. 

Statutory Authority: § 10.1·1308 of the Code of Virginia. 

Written comments may be submitted until December 3, 
1993, to Manager, Air Programs Section, Department of 
Environmental Quality, P.O. Box 10089, Richmond, Virginia 
23240. 

Contact: Nancy S. Saylor, Policy Analyst, Department of 
Environmental Quality, P. 0. Box 10089, Richmond, VA 
23240, telephone (804) 786·1249. 

VA.R. Doc. No. C94-48; Filed September 15, 1993, 9:40a.m. 

BOARD FOR ARCHITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for 
Architects, Professional Engineers, Land Surveyors and 
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Landscape Architects intends to consider promulgating 
regulations entitled: Continuing Education Requirements 
for Land Surveyors. The purpose of the proposed action is 
to consider continuing education requirements for regulants 
and any related regulatory issue proposed by the board or 
the public. The board will hold a hearing on November 
30, 1993, at 2 p.m. at the Department of Occupational and 
Professional Regulation, 3600 W. Broad Street, Richmond, 
Virginia 23230. The board does not intend to hold a public 
hearing during the 60-day comment period. 

Statutory Authority: §§ 54.1·200 and 54.1·404 of the Code of 
Virginia. 

Written comments may be submitted until December 3, 
1993. 

Contact: Willie Fobbs, Board Administrator, Department of 
Occupational and Professional Regulation, 3600 W. Broad 
Street, Richmond, Virginia 23230, telephone (804) 367-8514. 

VA.R. Doc. No. R94-90; Filed October 13, 1993, 11:58 a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for 
Architects, Professional Engineers, Land Surveyors and 
Landscape Architects intends to consider amending 
regulations entitled: VR 130-01·2. Regulations for the 
Board for Architects, Professional Engineers, Land 
Surveyors and Landscape Architects. The purpose of the 
proposed action is to consider professional entry 
requirements, professional responsibility and standards of 
conduct, and any regulatory issue proposed by the board 
or public. The board does not intend to hold a public 
hearing after publication of the proposed regulation. 
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Statutory Authority: §§ 54.1·200 and 54.1-404 of the Code of 
Virginia. 

Written comments may be submitted until December 3, 
1993. 

Contact: Willie Fobbs, Board Administrator, Department of 
Occupational and Professional Regulation, 3600 W. Broad 
Street, Richmond, Virginia 23230, telephone (804) 367-8514. 

VA.R. Doc. No. R94-91; Filed October 13, 1993. ll:.'i8 a.m. 

BOARD FOR BARBERS 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for Barbers 
intends to consider amending regulations entitled: VR 
170-01-1:1. Board for Barbers Regulations. The Board for 
Barbers will review its regulations, including its fees, for 
promulgation, amendment, and repeal as is deemed 
necessary in its mission to regulate Virginia barber 

Monday, November 29, 1993 



Notices of Intended Regulatory Action 

regulants. The agency does not intend to hold a public 
hearing on the proposed amendments to the regulations 
after publication. 

Statutory Authority: § 54.1-201 of the Code of Virginia. 

Written comments may be submitted until December 15, 
1993. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8590. 

VA.R. Doc. No. R94-108; Filed October 25, 1993, 2:20p.m. 

DEPARTMENT OF CORRECTIONS (STATE BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Corrections intends to consider amending regulations 
entitled: VR 230·30·001. Minimum Standards for Jails and 
Lockups. The purpose of the proposed action is to review 
and amend the minimum standards for the administration 
of and programs in jails and lockups. Notices of intent to 
promulgate regulations VR 230-30-001:1 were published 
June 14, 1993, and October 4, 1993; however, the Board of 
Corrections wishes to amend its existing regulations instead 
of promulgating new ones. By filing this notice, the Board 
of Corrections withdraws those initial two Notices of 
Intent. A public hearing will be held on the proposed 
amendments after publication. The location, date and time 
of the public hearing will be published at a later date. 

Statutory Authority: §§ 53.1-5, 53.1-68 and 53.1-131 of the 
Code of Virginia. 

Written comments may be submitted until December 15, 
1993. 

Contact: Lou Ann White, Certifications Supervisor, 
Department of Corrections, P.O. Box 26963, Richmond, VA 
23261, telephone (804) 674-3268. 

VA.R. Doc. No. R94-175; Filed October 27, 1993, 9:20a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Corrections intends to consider promulgating regulations 
entitled: VR 230-30-009. Day Reporting Center 
Regulations. The purpose of the proposed action is to 
establish regulations governing the operation of day 
reporting centers. A public hearing will be held on the 
proposed regulations after publication. The date, time and 
location of the hearing will be published at a later date. 

Statutory Authority: § 53.1-5 of the Code of Virginia. 

Written comments may be submitted until December 2, 
1993. 

Contact: R. M. Woodard, Department of Corrections, 
Division of Community Corrections, Regional Program 
Manager, 302 Turner Road, Richmond, VA 23225, 
telephone (804) 674-3732. 

VA.R. Doc. No. R94-7l; Filed October 7, 1993, 3:26p.m. 

DEPARTMENT OF CRIMINAL JUSTICE SERVICES 
(CRIMINAL JUSTICE SERVICES BOARD) 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Criminal Justice 
Services Board intends to consider promulgating 
regulations entitled: Rules Relating to Complusory 
Minimum Training Standards for Radar Operators. The 
purpose of the proposed action is to establish the Rules 
Relating to Complusory Minimum Training Standards for 
Radar Operators. The agency intends to hold a public 
hearing on the proposed regulation after publication. 

Statutory Authority: § 9-170(3a) of the Code of Virginia. 

Written comments may be submitted until December 29, 
1993 to L T. Eckenrode, Department of Criminal Justice 
Services, 805 E. Broad Street, Richmond, VA 23219. 

Contact: Paula Scott Dehetre, Staff Executive, 805 E. 
Broad Street, Richmond, VA 23219, telephone (804) 
786-4000. 

V A.R. Doc. No. R94~207; Filed November 5, 1993, 12:43 p.m. 

BOARD OF DENTISTRY 

_Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Dentistry 
intends to consider amending regulations entitled: VR 
255-01-J. Board of Dentistry Regulations. The purpose of 
the proposed action is to adjust fees, provide a grace 
period for licensure, provide for interstate mobility for 
dentists, eliminate retention of insurance records, regulate 
the advertisement of specialists, establish continuing 
education requirements, regulate the use of professional 
designations, and clarify existing regulations. The board 
will hold a public hearing on the proposed regulations 
after publication. 

Statutory Authority: §s 54.1-2400 and 54.1-2700 et seq. of 
the Code of Virginia. 

Written comments may be submitted until December 2, 
1993. 
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Contact: Marcia Miller, Executive Director, 6606 West 
Broad Street, Richmond, VA 23230-1717, telephone (804) 
662-9906. 

VA.R. Doc. No. R94-8I; Filed October 8, 1993, ::1:03 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Dentistry 
intends to consider promulgating regulations entitled: VR 
255-01-2. Public Participation Guidelines. The purpose of 
the proposed action is to replace the emergency public 
participation guidelines with permanent regulations to 
comply with the Administrative Process Act. The agency 
does not intend to hold a public hearing on the proposed 
regulations after publication. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code 
of Virginia. 

Written comments may be submitted until December 2, 
1993. 

Contact: Marcia Miller, Executive Director, 6606 West 
Broad Street, Richmond, VA 23230-1717, telephone (804) 
662-9906. 

VA.R. Doc. No. R94-82; Filed October 8, 1993, 3:02 p.m. 

STATE EDUCATION ASSISTANCE AUTHORITY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Education 
Assistance Authority intends to consider amending 
regulations entitled: VR 275-00-01. Guidelines for the 
Development and Promulgation of Regulations. The 
purpose of the proposed action is to finalize emergency 
regulations and address methods for the identification and 
notification of interested parties, and any specific means 
of seeking input from persons or groups as part of the 
process of adopting, amending or repealing regulations. 
The State Education Assistance Authority does not intend 
to hold a public hearing on the proposed regulations after 
publication. 

Statutory Authority: 9 9-6.14:7.1 of the Code of Virginia. 

Written comments may be submitted until December 1, 
1993, to Marvin L. Ragland, Jr., 411 E. Franklin St., 
Richmond, VA 23219. 

Contact: Sherry Scott, Policy Analyst, 411 E. Franklin St., 
Richmond, VA 23219, telephone (804) 775-4071 or toll-free 
1-800-937-0032. 

VA.R. Doc. No. R94-72; Filed October 8, 1993, 11:43 a.m. 
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DEPARTMENT OF EDUCATION (STATE BOARD OF) 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Education intends to consider promulgating regulations 
entitled: Guidelines For School Crime Lines. The purpose 
of the proposed action is to provide a mechanism to 
receive, screen, and promote student reports of unlawful 
acts committed in school buildings or on school grounds or 
at school activities. Any local school board may develop a 
school crime line program as a joint, self-sustaining, 
cooperative alliance with law-enforcement authorities, the 
community, and the news media. Public hearings will be 
held during the public comment period and this 
information will be publicized through a press release. 

Statutory Authority: j 22.1-280.2 of the Code of Virginia. 

Written comments may be submitted until January 3, 1994. 

Contact: Diane L. Jay, Grants Program Manager, Virginia 
Department of Education, P. 0. Box 2120, Richmond, 
Virginia 23216-2120, telephone (804) 371-7582. 

VA.R. Doc. No. R94-255; Filed November 10, 1993, 10:41 a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Education intends to consider repealing regulations 
entitled: VR 270-01-0037. Regulations Governing Public 
School Building Construction. The purpose of the proposed 
action is to repeal existing regulations so that new 
standards for the erection of or addition to public school 
buildings may be promulgated. The Department of 
Education will hold public hearings on these proposed 
regulations according to Administrative Process Act 
requirements. 
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Statutory Authority: 99 22.1-6 and 22.1-138 of the Code of 
Virginia. 

Written comments may be submitted until December l, 
1993. 

Contact: David L. Boddy, Director of Facilities, Virginia 
Department of Education, P.O. Box 2120, Richmond, VA 
23216-2120, telephone (804) 225-2035. 

VA.R. Doc. No. R94-80; Filed October 8, 1993, 2:59p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Education intends to consider repealing regulations 
entitled: VR 270-01-0042. Regulations Governing 
Contractual Agreements with Professional Personnel. The 
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purpose of the proposed action is to repeal this regulation 
and provide a section of newly developed proposed 
regulations to govern hiring and contractual agreements. 
The 1992 General Assembly required the Department of 
Education to study local school division hiring process and 
provide a report to the 1993 Session. A team of 
professionals studied hiring procedures for teachers and 
professional personnel in conjunction with a Department of 
Education study on the Revision of Teacher Contracts. The 
result of the study was a report entitled "Report On 
Contracts For Local School Personnel and Uniform Hiring 
Procedures For Teachers." The recommendations set forth 
in the report form the basis for the proposed regulations 
entitled "VR 270-01-0042:1, Regulations Governing the 
Employment of Professional Personnel," which are being 
published in the proposed section of the November 29 
issue of The Virginia Register. As a result of the 
development of the new regulations, VR 270-01-0042, 
Regulations Governing Contractual Agreements with 
Professional Personnel, must be repealed. All of the major 
professional organizations participated as full team 
members in the development of the recommendations. 
Representatives from the Virginia Education Association, 
the Virginia Association of School Superintendents, the 
Virginia School Boards Association, and the Virginia 
Association of School Personnel Administrators were team 
members and their constituency groups provided input into 
the team process. In addition, representatives of rural, 
urban, and suburban school communities participated as 
full team members. The recommendations represent the 
result of a thorough and comprehensive study and the 
agreements made among the team members and other 
representatives indicated above. Considerable input was 
provided on the perspective of teachers through the 
representatives from the Virginia Education Association. 

The Board of Education and Department of Education will 
hold public hearings on the proposed regulations. 

Statutory Authority: § 22.1-16 of the Code of Virginia. 

Written comments may be submitted until December 30, 
1993. 

Contact: Brenda F. Briggs or Charles W. Finley, Associate 
Specialists, Compliance, P. 0. Box 2120, 101 N. 14th Street, 
Richmond, VA 23216-2120, telephone (804) 225-2750 or 
(804) 225-2747. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Education intends to consider promulgating regulations 
entitled: VR 270-0l-0060. Minimum Standards lor the 
Accreditation of Child Day Programs Serving Children of 
Preschool Age or Younger in Public Schools. The purpose 
of the proposed action is to set minimum standards for 
the accreditation of preschool age or younger programs 
operated by local school" divisions in Virginia. Provisions of 
the Code of Virginia regarding the licensure of child day 

centers/programs have been amended to require board 
action regarding day care programs run by the public 
schools (e.g., before~ and after~school programs, 
four~year~old programs, vocational education programs). 
Specifically, the legislation requires the Board of Education 
to incorporate into the Standards of Accreditation the 
regulations for day care centers issued by the Child Day 
Care Council. The department has agreed to adopt these 
regulations with the stipulation that any changes to be 
made will strengthen requirements, not weaken them. To 
implement this requirement the department established a 
12-member team of professionals with expertise in child 
day programs and regulatory matters from the department, 
local school divisions, accredited private schools, and the 
Department of Social Services. This core team solicited 
input from other pertinent individuals within the 
department and from local school divisions and developed 
proposed regulations to meet the requirements of law. The 
board will hold public hearings on these regulations during 
the public comment period. 

Statutory Authority: g 22.1-19 of the Code of Virginia. 

Written comments may be submitted until December 1, 
1993. 

Contact: Charles W. Finley, Associate Specialist, Virginia 
Department of Education, P.O. Box 2120, Richmond, VA 
23216-2120, telephone (804) 225-2747 or toll-free 
1-800-292-3820. 

VA.R. Doc. No. R94-73; Filed October 8, 1993, 10:54 a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Education intends to consider promulgating regulations 
entitled: VR 270-01-0061. Minimum Standards for the 
Accreditation of Child Day Care Programs Serving 
School Age Children Oflered in Public Schools. The 
purpose of the proposed action is to set minimum 
standards for the accreditation of school age programs 
operated by local school divisions in Virginia. Provisions of 
the Code of Virginia regarding the licensure of child day 
centers/programs have been amended to require board 
action regarding day care programs run by the public 
schools (e.g., before- and after-school programs, 
four-year~old programs, vocational education programs). 
Specifically, the legislation requires the Board of Education 
to incorporate into the Standards of Accreditation the 
regulations for day care centers issued by the Child Day 
Care Council. The department has agreed to adopt these 
regulations with the stipulation that any changes to be 
made will strengthen requirements, not weaken them. To 
implement this requirement the department established a 
12~member team of professionals with expertise in child 
day programs and regulatory matters from the department, 
local school divisions, accredited private schools, and the 
Department of Social Services. This core team solicited 
input from other pertinent individuals within the 
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department and from local school divisions and developed 
proposed regulations to meet the requirements of law. The 
board will hold public hearings on these regulations during 
the public comment period. 

Statutory Authority: j 22.1-19 of the Code of Virginia. 

Written comments may be submitted until December 1, 
1993. 

Contact: Charles W. Finley, Associate Specialist, Virginia 
Department of Education, P.O. Box 2120, Richmond, VA 
23216-2120, telephone (804) 225-2747 or toll-free 
1-800-292-3820. 

VA.R. Doc. No. R94-76; Filed October R, 1993, 10:54 a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Education intends to consider promulgating regulations 
entitled: Regulations of School Building Construction. The 
purpose of the proposed action is to develop standards for 
the erection of or addition to public school buildings 
governing instructional, operational, health and 
maintenance facilities where these are not specifically 
addressed in the Uniform Statewide Building Code. The 
Department of Education will hold public hearings on 
these proposed regulations according to Administrative 
Process Act requirements. 

Statutory Authority: ~j 22.1-16 and 22.1-138 of the Code of 
Virginia. 

Written comments may be submitted until December 1, 
1993. 

Contact: David L Boddy, Environmental Technical 
Services Administrator, Department of Education, P.O. Box 
2120, Richmond, VA 23216-2120, telephone (804) 225-2035. 

VA.R. Doc. No. R94-79; Filed October 8, 1993, 2;59 p.m. 

BOARD OF GAME AND INLAND FISHERIES 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Game and 
Inland Fisheries intends to consider amending regulations 
entitled: VR 325-04-2. Motorboat Numbering. The purpose 
of the proposed action is to bring the agency's boat 
registration and titling process into compliance with ~ 
58.1-3511 of the Code of Virginia which establishes the 
situs for the assessment of motorboats for personal 
property taxation assessment purposes and with the 
Soldiers' and Sailor's Civil Relief Act (50 U.S.C.A. App. 
574) which provides certain exemptions to personal 
property taxation assessments for individuals on active 
military duty. 

Vol. 10, Issue 5 

Basis and Statutory Authority: The basis for this regulation 
is ~ 29.1-701 E of the Code of Virginia which authorizes 
the board to adopt rules and procedures for the 
implementation of the provisions of Chapter 7 of Title 29.1 
of the Code of Virginia, entitled "Boating Laws." 

Substance and Purpose: The purpose of this proposed 
regulatory action is to amend the board's regulations 
governing motorboat registration and informational 
requirements. Specifically, the intent of the suggested 
changes is to require individuals to identify on the 
motorboat registration and titling application form the 
county where the motorboat will be "normally garaged, 
docked, or parked" and to require individuals to notify the 
department when they are no longer on active military 
duty within the Commonwealth of Virginia. 

Section 58.1-3511 of the Code of Virginia requires 
commissioners of revenue to assess for personal property 
taxation purposes motorboats based on where the boats 
are "normally garaged, docked, or parked." Reports 
submitted to the commissioners of revenue currently 
indicate boat registrations based on "locality of principal 
use." The first change will enable the department to 
gather the information necessary to report boat 
registrations in compliance with ~ 58.1-3511. 

The Soldiers' and Sailor's Civil Relief Act (Act) provides 
certain exemptions from local personal property taxation 
assessments for individuals who are on active military 
duty. The department does not now ask an individual to 
indicate their military status at the time an application is 
submitted for a motorboat registration. The agency has 
been requested by representatives of the commissioners of 
revenue to collect that information and report it to them 
annually. Such reporting will enable the commissioners to 
provide the assessment relief envisioned by the Act 
without requiring their constituents to complete additional 
paperwork at the local leveL While the agency can comply 
with the reporting request of the commissioners of 
revenue without regulatory action, the agency does not 
currently have the authority to require individuals to 
notify the agency in the event there is a change in 
military status. Since boat registrations are valid for 3-year 
periods, such authority is needed to enable the agency to 
ensure the accuracy of the reports sent to the 
commissioners. 
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Estimated Impact: It is expected that this proposal will 
have a financial impact on both the regulated public and 
local governments. Because boats are presently reported to 
the commissioners of revenue based on the locality of 
principal use, many individuals live in one locality but pay 
personal property taxes on their boats in another county. 
By changing the reporting basis to the locality where the 
boat is normally garaged, docked, or parked, individuals 
will be more likely to pay personal property taxes where 
they live than where they use their boats. This will cause 
some individual's tax payments to go down and others to 
go up. There will also be a realignment of personal 
property tax revenues among the various localities. No 
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data is available to quantify either of these potential 
impacts. 

Alternatives: No other alternative to the first action is 
available. The agency is not now in compliance with state 
law governing information provided to the commissioners 
of revenue for personal property taxation assessment 
purposes and cannot come into compliance without the 
suggested action. The agency does have the option to not 
solicit information regarding military status on the 
registration application form. Not doing so, however, will 
require commissioners of revenue to continue incurring 
additional workloads to accommodate individuals on active 
military status as provided under federal law. Both of 
these actions have been discussed with and endorsed by 
the commissioners of revenue. 

Comments: The board seeks oral and written comments 
from interested persons on the intended regulatory action 
and on the costs and benefits of any alternatives. Also, the 
board seeks comment on whether the agency should form 
an ad hoc advisory group, utilize a standing advisory 
committee, or consult with groups or individuals to assist 
in the drafting and formation of a proposal. 

In addition, the board's staff will hold a public meeting at 
9 a.m. on Friday, December 3, 1993, in the Main 
Conference Room of the Department of Game and Inland 
Fisheries, 4010 W. Broad Street, Richmond, Virginia 23230, 
to receive views and comments and to answer questions of 
the public. 

Accessibility to Persons with Disabilities: The meetings are 
being held at public facilities believed to be accessible to 
persons with disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Jamerson 
in writing at the address below or by telephone at (804) 
367-1000 (V I TDD). Persons needing interpreter services 
for the deaf must notify Ms. Jamerson no later than 
Friday, November 19, 1993. 

Intent to Hold an Informational Proceeding or Public 
Hearing: The board intends to hold a public hearing 
(informational proceeding) on the proposed amendments 
after the proposal is published in The Virginia Register of 
Regulations as provided under the agency's Public 
Participation Guidelines. This informational proceeding 
may be convened by a member of the board. The board 
does not intend to hold a formal hearing on the proposed 
amendments after the proposal is published in The 
Virginia Register of Regulations. 

Statutory Authority: § 29.1-701 E of the Code of Virginia. 

Written comments may be submitted until December 15, 
1993, to Nancy Jamerson, Department of Game and Inland 
Fisheries, P.O. Box 1!!04, Richmond, Virginia 23230. 

Contact: Mark D. Monson, Chief, Administrative Services, 
4010 W. Broad St., Richmond, VA 23230, telephone (804) 
367-1000. 

VA.R. Doc. No. R94-177; Filed October 27, 1993, 9:37a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Game and 
Inland Fisheries intends to consider amending regulations 
entitled: VR 325-04-1. Watercraft: In General. The purpose 
of the proposed action is to amend § I to adopt state 
boating safety regulations in conformance with U.S. Coast 
Guard regulations, pertaining to safety equipment 
requirements for commercial fishing vessels, thereby 
eliminating enforcement conflicts. These amended 
regulations would apply to vessels which are engaged in 
activities which are pursuant to the harvesting or 
processing of fish for commercial purposes. The agency 
intends to hold a public hearing on the proposed 
regulation after publication. 

Statutory Authority: § 29.1-735 of the Code of Virginia. 

Written comments may be submitted until December 15, 
1993, to Belle Harding, 4010 West Broad Street, P.O. Box 
lll 04, Richmond, Virginia 23230. 

Contact: Jeffrey A. Uerz, Chief, Law Enforcement Division, 
4010 W. Broad St., P.O. Box 1!!04, Richmond, VA 23230, 
telephone (804) 367-1000. 

VA.R. Doc. No. R94-176; Filed October 27, 1993, 9:37a.m. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider repealing regulations entitled: 
VR 355-19-05. Rules and Regulations for the Sanitary 
Control of the Picking, Packing and Marketing of Crab 
Meat for Human Consumption. The purpose of the 
proposed action is to replace current regulations with 
updated regulations. The agency will hold a public hearing 
on the repeal of the regulations after publication. 

Statutory Authority: § 28.2-801 of the Code of Virginia. 

Written comments may be submitted until December 16, 
1993. 

Contact: Robert J. Wittman, Deputy Director, 1500 E. Main 
St., Room 109-31, Richmond, VA 23219, telephone (804) 
786-7937. 

VA.R. Doc. No. R94·101; Filed October 20, 1993, 1:32 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider repealing regulations entitled: 
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VR 355-19-06. Rules and Regulations lor the Sanitary 
Control of Oysters, Clams and Other Shellfish. The 
purpose of the proposed action is to replace current 
regulations with updated regulations. The agency will hold 
a public hearing on the repeal of the regulations after 
publication. 

Statutory Authority: § 28.2-801 of the Code of Virginia. 

Written comments may be submitted until December 16, 
1993. 

Contact: Robert J. Wittman, Deputy Director, 1500 E. Main 
St., Room 109-31, Richmond, VA 23219, telephone (804) 
786-7937. 

VA.R. Doc. No. R94-I02; Filed October 20, 1993, 1:32 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider promulgating regulations 
entitled: VR 355-19-500. Shellfish and Crustacea Sanitation 
Regulations. The purpose of the proposed action is to 
provide up-to-date and comprehensive regulations governing 
Virginia's compliance with the National Shellfish Sanitation 
Program. These regulations will replace two existing 
regulations proposed to be repealed: VR 355-19-05, Rules 
and Regulations for the Sanitary Control of the Picking, 
Packing and Marketing of Crab Meat for Human 
Consumption, and VR 355-19-06, Rules and Regulations 
Governing the Sanitary Control of Oysters, Clams and 
Other Shellfish. The agency will hold a public hearing on 
the proposed regulation after publication. 

Statutory Authority: 9 28.2-801 of the Code of Virginia. 

Written comments may be submitted until December 16, 
1993. 

Contact: Robert J. Wittman, Deputy Director, 1500 E. Main 
St., Room 109-31, Richmond, VA 23219, telephone (804) 
786-7937. 

VA.R. Doc. No. R94-l00; Filed October 20, 1993, 1:.12 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-30-109. Virginia State Medical Facilities Plan: 
Diagnostic Imaging Services. The purpose of the proposed 
action is to amend the criteria and standards for Single 
Photon Emission Computed Tomography (SPECT) to 
expedite the Certification of Public Need review process. 
The agency intends to hold a public hearing on the 
proposed regulations after publication. 

Statutory Authority: §§ 32.1-12 and 32.1-102 et seq. of the 
Code of Virginia. 
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Written comments may be submitted until December 15, 
1993. 

Contact: Wendy V. Brown, Office of Resources 
Development, Department of Health, 1500 E. Main St., 
Suite 105, Richmond, VA 23219, telephone (804) 786-7463. 

VA.R. Doc. No. R94-l79; Filed October 27, 1993, 11:04 a.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-200. Sanitary Regulations lor Hotels (Formerly 
VR 355-35-02). The purpose of the proposed action is to 
specify sanitation requirements for hotels and to establish 
up-to-date standards that will improve public health and 
safety. A public hearing will be held during the public 
comment period after the proposed regulations are 
published. 

Statutory Authority: §§ 35.1-ll and 35.1-13 of the Code of 
Virginia. 

Written comments may be submitted until 5 p.m. on 
December 31, 1993. 

Contact: John E. Benko, M.P.H., Director, Division of Food 
and Environmental Services, Office of Environmental 
Health Services, P. 0. Box 2448, Suite 115, Richmond, VA 
23218-2448, telephone (804) 786-3559. 

VA.R. Doc. No. R94~256: Filed November 9, 1993, 10:57 a.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-300. Sanitary Regulations lor Summer Camps 
(Formerly VR 355-35-03). The purpose of the proposed 
action is to specify sanitation requirements for summer 
camps and to establish up-to-date standards that will 
improve public health and safety. A public hearing will be 
held during the public comment period after the proposed 
regulations are published. 

Statutory Authority: §§ 35.1-ll and 35.1-16 of the Code of 
Virginia. 

Written comments may be submitted until 5 p.m. on 
December 31, 1993. 

Contact: John E. Benko, M.P.H., Director, Division of Food 
and Environmental Servkes, Office of Environmental 
Health Services, P. 0. Box 2448, Suite 115, Richmond, VA 
23218-2448, telephone (804) 786-3559. 

VA.R. Doc. No. R94-253; Filed November 9, 1993, 10:58 a.m. 

t Notice of Intended Regulatory Action 
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Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35·400. Sanitary Regulations for Campgrounds 
(Formerly VR 355-35-04). The purpose of the proposed 
action is to specify sanitation requirements for 
campgrounds and to establish up-to-date standards that will 
improve public health and safety. A public hearing will be 
held during the public comment period after the proposed 
regulations are published. 

Statutory Authority: §§ 35.1-11 and 35.1-17 of the Code of 
Virginia. 

Written comments may be submitted until 5 p.m. on 
December 31, 1993. 

Contact: John E. Benko, M.P.H., Director, Division of Food 
and Environmental Services, Office of Environmental 
Health Services, P. 0. Box 2448, Suite !!5, Richmond, 
Virginia 23218-2448, telephone (804) 786-3559. 

VA.R. Doc. No. R94-258; Filed November 9, 1993, 10:57 a.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-500. Regulations Governing Swimming Pools at 
Hotels, Motels, Campgrounds, Summer Camps and 
Related Facilities (Formerly VR 355-35-05). The purpose 
of the proposed action is to specify improved sanitation 
requirements for the operation and maintenance of 
swimming pools at hotels, motels, campgrounds, summer 
camps and related facilities to protect public health and to 
establish up-to-date standards for these swimming pools. A 
public hearing will be held during the public comment 
period after the proposed regulations are published. 

Statutory Authority: §§ 35.1-11, 35.1-13, 35.1-16 and 35.1-17 
of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on 
December 31, 1993. 

Contact: John E. Benko, M.P.H., Director, Division of Food 
and Environmental Services, Office of Environmental 
Health Services, P. 0. Box 2448, Suite 115, Richmond, VA 
23218-2448, telephone (804) 786-3559. 

V A.R. Doc. No. R94-257; Filed November 9, 1993, 10:57 a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-40·500. Rules and Regulations for the 
Identification of Medically Underserved Areas of 
Virginia. The purpose of the proposed action is to review 
the current system for designating medically underserved 

areas. These areas identify potential practice sites for 
physicians or nurse practitioners who receive Virginia 
scholarships while students. The board intends to hold a 
public hearing during the comment period following 
publication of any proposed revisions. 

Statutory Authority: § 32.1-!22.5 of the Code of Virginia. 

Written comments may be submitted until December 16, 
1993. 

Contact: E. George Stone, Director, Office of Primary Care 
Development, Department of Health, 1500 E. Main St., P.O. 
Box 2448, Richmond, VA 23218, telephone (804) 786-4891. 

VA.R. Doc. No. R94-178; Filed October 27, 1993, 11:04 a.m. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: Amount, Duration, and Scope of 
Services: Coverage Limits for Single Antigen Vaccines. 
The purpose of the proposed action is to promulgate 
permanent regulations, to supersede the existing 
emergency regulation, to provide for only a restricted 
coverage of single antigen vaccines to conform to the 
federal restriction. The regulations will provide medically 
necessary exceptions to be covered. The agency does not 
intend to hold public heariugs on this issue. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until December 1, 
1993, to Craig Burns, Analyst, Division of Policy and 
Research, Department of Medical Assistance Services, 600 
East Broad Street, Suite 1300, Richmond, Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 232!9, telephone (804) 
371-8850. 

VA.R. Doc. No. R94-75; Filed October 6, 1993, 3:44p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: Assisted Living Services for 
Individuals Residing in Adult Care Residences. The 
purpose of the proposed action is to define the criteria for 
reimbursement to adult care residences providing regular 
and intensive assisted living services to individuals 
receiving auxiliary grant payments, subsequent to 
implementation of this program by the General Assembly. 

Virginia Register of Regulations 

1002 



Notices of Intended Regulatory Action 

The agency does not intend to hold public hearings on this 
issue. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until December 15, 
1993, to Chris Pruett, Manager, Community Based Care 
Services, Division of Quality Care Assurance, Department 
of Medical Assistance Services, 600 East Broad Street, 
Suite 1300, Richmond, Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

VA.R. Doc. No. R94-94; Filed October 18, 1993, 3:23p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: Case Management Services: Auxiliary 
Grant Recipient Case Management. The purpose of the 
proposed action is to adopt regulations regarding case 
management for recipients of auxiliary grants who are 
residing in licensed adult care residences. The agency 
does not intend to hold public hearings on this issue. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until December 15, 
1993, to Ann E. Cook, Division of Policy and Research, 
Department of Medical Assistance Services, 600 East Broad 
Street, Suite 1300, Richmond, Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

VA.R. Doc. No. R94-99; Filed October 20, 1993, 3:25 p.m. 

Notice oi Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: VR 460-03-4.1940:1. Nursing Home 
Payment System: Blood Borne Pathogens. The purpose of 
the proposed action is to amend the Nursing Home 
Payment System to reimburse nursing facilities for the 
costs of complying with OSHA requirements for protecting 
employees against exposure to blood. The agency does not 
intend to hold public hearings on this issue. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until December 1, 
1993, to N. Stanley Fields, Director, Division of Cost 
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Settlement and Audit, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, 
Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

VA.R. Doc. No. R94-74; Filed October 6. 1993, 3:43p.m. 

BOARD OF NURSING 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Nursing 
intends to consider promulgating regulations entitled: VR 
495-04-1. Public Participation Guidelines. The purpose of 
the proposed action is to replace emergency regulations 
which are in effect until June 27, 1994. The board does 
not intend to hold a public hearing since there have been 
no objections to the emergency public participation 
guidelines currently in effect. A hearing will be held if 
requested. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code 
of Virginia. 

Written comments may be submitted until December 29, 
1993. 

Contact: Corinne F. Dorsey, R.N., Executive Director, 
Board of Nursing, 6606 W. Broad St., Richmond, VA 23230, 
telephone (804) 662-9909. 

VA.R. Doc. No. R94·254; Filed November 10. 1993, 10:39 a.m. 

BOARD OF OPTOMETRY 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Optometry 
intends to consider promulgating regulations entitled: VR 
510·01·2. Public Participation Guidelines. The purpose of 
the proposed action is to replace emergency Public 
Participation Guidelines adopted in June 1993, and to 
provide full opportunity for public participation in the 
regulation, formation, and promulgation process. The board 
intends to hold a brief public hearing on the proposed 
regulations during the comment period. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code 
of Virginia. 

Written comments may be submitted until January 11. 
1994. 

Contact: Elizabeth Carter, Executive Director, Board of 
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Optometry, 6606 W. Broad St., Richmond, VA 23230-17! 7, 
telephone (804) 662-9910. 

VA.R. Doc. No. R94-188; Filed October 28, 1993, 3:29 p.m. 

BOARD OF PROFESSIONAL COUNSELORS 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Professional Counselors intends to consider repealing 
regulations entitled: VR 560-01-01. Public Participation 
Guidelines. The purpose of the proposed action is to 
replace emergency Public Participation Guidelines with 
permanent regulations. No hearing is planned during the 
comment period on this matter as the board plans to 
adopt without changing the emergency regulations 
currently in effect. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-3500 of the Code 
of Virginia. 

Written comments may be submitted until December 29, 
1993 

Contact: Evelyn B. Brown, Executive Director, Board of 
Professional Counselors, 6606 W. Broad St., 4th Floor, 
Richmond, VA 23230, telephone (804) 662-9912. 

t Notice oi Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Professional Counselors intends to consider promulgating 
regulations entitled: VR 560-01-01:1. Public Participation 
Guidelines. The purpose of the proposed action is to 
replace emergency Public Participation Guidelines with 
permanent regulations. No public hearing is planned 
during the comment period on this matter as the board 
plans to adopt without changing the emergency regulations 
currently in effect. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-3500 of the Code 
of Virginia. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Professional Counselors, 6606 W. Broad Street, Richmond, 
VA 23230, telephone (804) 662-9912. 

VA.R. Doc. No. R94-I85; Filed November 2, 1993, 3:27 p,m. 

DEPARTMENT OF PROFESSIONAL AND 
OCCUPATIONAL REGULATION 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of 
Professional and Occupational Regulation intends to 

consider amending regulations entitled: VR 190-01-l:l, 
Regulations Governing Employment Agencies. The 
Employment Agencies Program will review its regulations, 
including fees, for promulgation, amendment, and repeal 
as is deemed necessary in its mission to regulate Virginia 
employment agencies regulants. The agency does not 
intend to hold public hearing on the proposed amendments 
after publication. 

Statutory Authority: § 54.1-1302 of the Code of Virginia. 

Written comments may be submitted until December 15, 
1993. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230-4917, telephone 
(804) 367-8590. 

VA.R. Doc. No. R94-107; Filed October 25, 1993, 2:20 p.m. 

BOARD OF PSYCHOLOGY 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Psychology intends to consider repealing regulations 
entitled: VR 565-01-1. Public Participation Guidelines. The 
purpose of the proposed action is to replace emergency 
Public Participation Guidelines with permanent regulations. 
No public hearing is planned during the comment period 
on this matter as the board plans to adopt without 
changing the emergency regulations currently in effect. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-3500 of 
the Code of Virginia. 

Written comments may be submitted until December 29, 
1993. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Psychology, 6606 W. Broad St., Richmond, VA 23230-1717, 
telephone (804) 662-9913. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Psychology intends to consider promulgating regulations 
entitled: VR 565-01-l:L Public Participation Guidelines. 
The purpose of the proposed action is to replace 
emergency Public Participation Guidelines with permanent 
regulations. No public hearing is planned during the 
comment period on this matter as the board plans to 
adopt without changing the emergency regulations 
currently in effect. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-3500 of 
the Code of Virginia. 
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Written comments may be submitted until December 29, 
1993. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Psychology, 6606 W. Broad Street, Richmond, VA 
23230-1717, telephone (804) 662-9913. 

VA.R. Doc. No. R94-183; Filed November 2, 1993, 3:28 p.m. 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Social Services intends to consider amending regulations 
entitled: VR 615-08·1. Virginia Energy Assistance 
Program. The purpose of the proposed action is to plan 
policies and procedures for implementation in the 1994-95 
program year. Regulatory requirements are contained in 
Title VI of the Human Services Reauthorization Act of 
1990 (Public Law 101-501). No public hearing is planned 
on the proposed regulation after publication. 

Statutory Authority: § 63.1·25 of the Code of Virginia. 

Written comments may be submitted until December 15, 
1993, to Charlene H. Chapman, Department of Social 
Services, 730 East Broad Street, Richmond, Virginia 
23219·1849. 

Contact: Margaret J. Friedenberg, Legislative Analyst, 
Bureau of Governmental Affairs, Division of Planning and 
Program Review, 730 E. Broad St., Richmond, VA 
23219-1849, telephone (804) 692-1820. 

VA.R. Doc. No. R94-95; Filed October 19, 1993, 12:38 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Social Services intends to consider amending regulations 
entitled: VR 615-08·1. Virginia Energy Assistance 
Program. The purpose of the proposed action is to 
incorporate emergency regulations as final regulatory 
action for the 1993-94 program year. Regulatory 
requirements are contained in Title VI of the Human 
Services Reauthorization Act of 1990 (Public Law 101·501). 
No public hearing is planned on the proposed regulation 
after publication. 

Statutory Authority: § 63.1·25 of the Code of Virginia. 

Written comments may be submitted until December 18, 
1993, to Charlene H. Chapman, Department of Social 
Services, 730 East Broad Street, Richmond, Virginia 
23219·1849. 

Contact: Margaret J. Friedenberg, Legislative Analyst, 
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Bureau of Governmental Affairs, Division of Planning and 
Program Review, 730 E. Broad St., Richmond, VA 
23219-1849, telephone (804) 692-1820. 

VA.R. Doc. No. C94-64; Filed September 28, 1993, 3:57 p.m. 

BOARD OF SOCIAL WORK 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Social 
Work intends to consider promulgating regulations entitled: 
VR 620·01-3. Public Participation Guidelines. The purpose 
of the proposed action is to replace emergency Public 
Participation Guidelines with permanent regulations. No 
public hearing is planned during the comment period on 
this matter as the board plans to adopt without changing 
the emergency regulations currently in effect. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-3700 of 
the Code of Virginia. 

Written comments may be submitted until December 29, 
1993. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Social Work, 6606 W. Broad St., Fourth Floor, Richmond, 
VA 23230, telephone (804) 662·9914. 

VA.R. Doc. No. R94-206; Filed November 5, 1993, 12:57 p.m. 

BOARD OF VETERINARY MEDICINE 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Veterinary 
Medicine intends to consider promulgating regulations 
entitled: VR 645·01-0:1. Public Participation Guidelines. 
The purpose of the proposed action is to replace 
emergency Public Participation Guidelines adopted in June 
1993 and to provide full opportunity for public 
participation in the regulation, formation and promulgation 
process. The board intends to hold a public hearing on the 
proposed regulations during the comment period. 

Statutory Authority: §§ 9·6.14:7.1 and 54.1-2400 of the Code 
of Virginia. 

Written comments may be submitted until December 29, 
1993, to Terri Behr, Board of Veterinary Medicine, 6606 
W. Broad St., Richmond, VA 23230-1717. 

Contact: Elizabeth Carter, Executive Director, Board of 
Veterinary Medicine, 6606 W. Broad St., Fourth Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9915. 

VA.R. Doc. No. R94-259; Filed November 10, 1993, 10:32 a.m. 
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VIRGINIA RACING COMMISSION 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Virginia Racing 
Commission intends to consider amending regulations 
entitled: VR 662-02-02. Regulations Pertaining to Horse 
Racing with Pari-Mutuel Wagering. The purpose of the 
proposed action is to repeal the provisions of § 2.24 which 
establish procedures for appeals of denial, fines, 
suspension of licenses and to replace them with regulations 
which incorporate the provisions of § 59.1-373 of the Code 
of Virginia. The commission will hold a public hearing on 
the proposed regulation after publication. 

Statutory Authority: § 59.1-369 of the Code of Virginia. 

Written comments may be submitted until December 1, 
1993. 

Contact: William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P.O. Box 1123, Richmond, VA 23208, 
telephone (804) 371-7363. 

VA.R. Doc. No. R94-92; Filed October 13, 1993, 11:47 a.m. 

DEPARTMENT FOR THE VISUALLY HANDICAPPED 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider repealing 
regulations entitled: VR 670-0l-1. Regulation Guidelines 
lor Public Participation. The purpose of the proposed 
action is to repeal regulations outdated by the !993 
amendments to the public participation requirements of 
the Administrative Process Act. Location and date of 
public hearing on the repeal of these regulations will be 
announced at a later date. 

Statutory Authority: §§ 9-6.14:7.1 and 63.1-85 of the Code of 
Virginia. 

Written comments may be submitted until December 31, 
!993. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 37!-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-229; Filed November 9, 1993, 4:12p.m. 

t Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to promulgate regulations 
entitled: VR 670-01-100. Public Participation Guidelines. 

The purpose of the proposed action is to implement 
regulations for public participation in accordance with the 
1993 amendments to the public participation requirements 
of the Administrative Process Act. Location and date of 
public hearing on the proposed regulations will be 
announced at a later date. 

Statutory Authority: §§ 9-6.14:7.1 and 63.1-85 of the Code of 
Virginia. 

Written comments may be submitted until December 31, 
1993. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-228; Filed November 9, 1993, 4:12 p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-l. Regulation Governing 
Provisions of Services in Vocational Rehabilitation. The 
purpose of the proposed action is to (i) establish 
maximum time requirements for determining client 
eligibility and completing the client grievance process; (ii) 
change financial eligibility requirements; (iii) expand order 
of selection; (iv) liberalize the minimum grade point 
average for college student sponsorship; and (v) specify 
visual acuity requirements for agency sponsored eye 
surgery. Numerous language changes will be proposed. A 
public hearing will be held on the proposed amended 
regulation after publication. Location and date will be 
announced at a later date. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993, to James Taylor, Program Specialist, Department lor 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 37!-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-230; Filed November 9. 1993, 4:12 p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-2. Regulations Governing 
Provision of Services for the Infants, Children, and 
Youth Program. The purpose of the proposed action is to 
amend the method used to calculate financial eligibility 
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for eye examinations and glasses. A public hearing will be 
held on the proposed amended regulation after publication. 
Location and date will be announced at a later date. 

Statutory Authority: § 22.1-217 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993, to Glen Slonneger, Program Specialist, Department 
for the Visually Handicapped, 397 Azalea A venue, 
Richmond, VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone, (804) 371-3140 or 
toll-free l-800-622-2155. 

VA.R. Doc. No. R94-231; Filed November 9, 1993, 4:12p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-3. Regulation Governing 
Provision of Services in Rehabilitation Teaching. The 
purpose of the proposed action is to (i) augment 
regulations to incorporate expanded services and 
definitions; (ii) add a client grievance procedure; (iii) add 
financial participation guidelines; and (iv) clarify eligibility 
requirements. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993, to Jane Ward, Program Specialist, Department for 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free l-800-622-2155. 

VA.R. Doc. No. R94-232; Filed November 9, 1993, 4:12 p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider repealing 
regulations entitled: VR 670-03-4. Provision of Independent 
Living Rehabilitation Services. The purpose of the 
proposed action is to repeal regulations due to loss of 
federal funds to support a Center for Independent Living 
within a state agency. A public hearing on the proposed 
repeal of these regulations will be announced at a later 
date. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993, to Jane Ward, Program Specialist, Department for 
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the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-233; Filed November 9, 1993, 4:12 p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-5. Supervision of 
Administrative Regulations Governing Intake and Social 
Services. The purpose of the proposed action is to (i) 
change age requirement for referral to program for 
infants, children, and youth; and (ii) delete section on 
income data collection. A public hearing will be held on 
the proposed amended regulation after publication. 
Location and date will be announced at a later date. 

Statutory Authority: §§ 63.1-77 and 63.1-85 of the Code of 
Virginia. 

Written comments may be submitted until December 31, 
1993, to Paige Berry, Program Specialist, Department for 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-234; Filed November 9, 1993, 4:12 p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-6. Regulations Governing 
Deaf~Blind Services. The purpose of the proposed action 
is to change the name of the Independent Living and 
Rehabilitation Teaching programs in § 3.1. A public 
hearing will be held on the proposed amended regulation 
after publication. Location and date will be announced at 
a later date. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993, to Paige Berry, Program Specialist, Department for 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 

Monday, November 29, 1993 

1007 



Notices of Intended Regulatory Action 

toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-235; Filed November 9, 1993, 4:13p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-7. Regulations Governing 
Low Vision. The purpose of the proposed action is to 
clarify financial participation, remove the requirement of 
opening a case file, and remove the definition of bioptics. 
A public hearing will be held on the proposed amended 
regulation after publication. Location and date will be 
announced at a later date. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993 to Marge Owens, Program Specialist, Department for 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-236; Filed November 9, 1993, 4:13 p.m. 

*~*-'i~l 
VIRGINIA DEPARTMENT OF 

li'J$i!ti:1SkW@j.J 
'ibuth Begins With '>bu. 

BOARD OF YOUTH AND FAMILY SERVICES 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance· with this agency's 
public participation guidelines that the Board of Youth and 
Family Services intends to consider promulgating 
regulations entitled: Standards for Family Group Home. 
The purpose of the proposed action is to set minimum 
standards for the care of youth in and operation of family 
group homes in Virginia. These proposed standards will 
supersede the minimum standards for family group homes 
adopted by the Board of Corrections on March 9, 1983. 
The board plans to hold a public hearing on the proposed 
standards after publication. 

Statutory Authority: §§ 16.1-311, 66-10 and 66-27 of the 
Code of Virginia. 

Written comments may be submitted until December 15, 
1993. 

Contact: Donald R. Carignan, Policy Coordinator, 

Department of Youth and Family Services, P.O. Box 1110, 
Richmond, VA 23208-1110, telephone (804) 371-0692. 

VA.R. Doc. No. R94-l74; Filed October 17, 1993, 9:17a.m. 
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PROPOSED REGULATIONS 

For information concerning Proposed Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates proposed new text. Language which has 
been stricken indicates proposed text for deletion. 

STATE AIR POLLUTION CONTROL BOARD 

Title Qf Regulation: VR 120-01. Regulations lor the 
Control and Abatement of Air Pollution (Revision NN -
Public Participation Procedures, Appendix E). 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-1308 ol the Code 
of Virginia. 

Public Hearing Date: January 6, 1994 - 7 p.m. 
Written comments may be submitted until January 31, 
1994. 

(See Calendar of Events section 
for additional information) 

Basis: The legal basis for the proposed regulation 
amendments is the Virginia Air Pollution Control Law 
(Title 10.1, Chapter 13 of the Code of Virginia), 
specifically § 10.1-1308 which authorizes the board to 
promulgate regulations abating, controlling and prohibiting 
air pollution in order to protect public health and welfare. 
Section 9-6.14:7.1 requires each agency to develop, adopt 
and utilize public participation procedures for soliciting the 
input of interested parties in the formation and 
development of its regulations. 

Puroose: The purpose of the regulation is to: (i) establish 
various provisions to ensure interested persons have the 
necessary information to comment on regulatory actions in 
a meaningful fashion during all phases of the regulatory 
process; (ii) establish provisions to comply with the 
Administrative Process Act; and (iii) establish procedures 
which are consistent with those of the other agencies 
within the Natural Resources Secretariat. The proposal is 
being promulgated in response to the 1993 amendments to 
the Administrative Process Act. 

Substance: The major provisions 
summarized below and amend 
participation procedures as follows: 

of the proposal are 
the current public 

1. Add definitions to clarify the various types of 
hearings, proceedings and meetings associated with the 
regulatory adoption process. 

2. Require an expanded Notice of Intended Regulatory 
Action (NOIRA) to include: (i) a description of the 
subject matter of the planned regulation; (ii) a 
description of the intent of the planned regulation; and 
(iii) a statement of intent as to whether the agency 
will hold at least one public hearing on the proposed 
regulation after it is promulgated for public comment 
by publication in The Virginia Register of Regulations. 
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3. Require an expanded Notice of Public Comment 
(NOPC) to include a statement identifying any locality 
particularly affected by the proposal. 

4. Set out the methods for the identification and 
notification of interested persons, and the means of 
seeking input from interested persons or groups which 
the agency intends to use in addition to the NOIRA. 

5. Specify the general policy for the use of standing 
advisory committees, ad hoc advisory groups, or 
consultation with groups and individuals registering 
interest in working with the agency to assist in the 
formation of the proposed regulation. 

6. Require the agency to send a draft of the summary 
of comments to all public commenters on the 
proposed regulation at least five days bPfore final 
action on the regulation. 

Issues: The primary advantages and disadvantages of 
implementation and compliance with the regulation by the 
public and the Department of Environmental Quality are 
discussed below. 

l. Public: The public will have the advantage of (i) 
having the necessary information to comment on 
regulatory actions in a meaningful fashion during all 
phases of the regulatory process and (ii) having 
consistency with regard to the procedures used by the 
different environmental agencies and the amount and 
types of information made available to the public for 
their use in participating in the regulatory process. 
The disadvantage will be additional time and effort to 
explore and understand the issues. 

2. Department: The department will have the 
advantage of meaningful and more useful input from 
the public during all phases of the regulatory process 
to use in the development of the regulation. The 
disadvantage to the department will be the additional 
time and effort to research and prepare some of the 
information required by the expanded NOIRA and 
NO PC. 

Localities Affected: There is no locality which will bear 
any identified disproportionate material impact due to the 
proposed regulation which would not be experienced by 
other localities. 

Impact: The proposal will impact any person or entity who 
wishes to participate in the development of regulations and 
comment on regulatory actions during all phases of the 
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regulatory process. No fiscal impact on regulated entities 
or the public is expected from any proposed amendments 
to the procedures since the procedures only impose 
requirements on the department and board. The impact 
upon the department will be additional time and effort to 
research and prepare some of the information required by 
the expanded NO!RA and NOPC The additional time and 
effort to prepare the information is not anticipated to be 
significant It is expected that the cost to implement the 
regulation will be able to be absorbed within the current 
budget of the department 

Department of Environmental Quality 
Fredericksburg Air Regional Office 
300 Central Road, Suite B 
Fredericksburg, Virginia 22401 
Ph: (703) 899-4600 

Department of Environmental Quality 
Richmond Air Regional Office 
Arboretum V, Suite 250 
9210 Arboretum Parkway 
Richmond, Virginia 23236 
Ph: (804) 323-2409 

Department of Environmental Quality 
Hampton Roads Air Regional Office 
Old Greenbrier Village, Suite A 
20 I 0 Old Greenbrier Road 
Chesapeake, Virginia 23320-2168 
Ph: (804) 424-6707 

Department of Environmental Quality 
Northern Virginia Air Regional Office 
Springfield Corporate Center, Suite 310 
6225 Brandon Avenue 
Springfield, Virginia 22150 
Ph: (703) 644-0311 

Comparison with Federal Requirements: Most of the 
board's regulations are submitted to the U.S. 
Environmental Protection Agency lor approval as part of 
various air quality plans required by the federal Clean Air 
Act As such, they are subject to the public participation 
and adoption requirements specified in the Clean Air Act 
and EPA regulations. Most aspects of the state 
administrative procedures for the adoption of regulations 
are more stringent than the federal requirements. The 
federal requirements consist of a public hearing with 30 
days notice and very little supporting documentation, as 
opposed to the stale requirements for 60 days notice and 
extensive documentation. In one regard the federal 
requirements are more stringent, in that a hearing notice 
is required in the newspaper for each area affected by 
the regulation, as opposed to the state requirement for one 
newspaper notice statewide. 

Summary: 

Location Q1 Proposal: The proposal, an analysis conducted 
by the department (including a statement of purpose, a 
statement of estimated impact of the proposed regulation, 
an explanation of need for the proposed regulation, an 
estimate of the impact of the proposed regulation upon 
small businesses, and a discussion of alternative 
approaches) and any other supporting documents may be 
examined by the public at the department's Air Programs 
Section (Eighth Floor, 629 East Main Street, Richmond, 
Virginia) and at any of the department's regional offices 
(listed below) between 8:30 a.m. and 4:30 p.m. of each 
business day until the close of the public comment period. 

Department of Environmental Quality 
Abingdon Air Regional Office 
121 Russell Road 
Abingdon, Virginia 24210 
Ph: (703) 676-5482 

Department of Environmental Quality 
Roanoke Air Regional Office 
Executive Office Park, Suite D 
5338 Peters Creek Road 
Roanoke, Virginia 24019 
Ph: (703) 561-7000 

Department of Environmental Quality 
Lynchburg Air Regional Office 
7701-03 Timberlake Road 
Lynchburg, Virginia 24502 
Ph: (804) 582-5120 

The major provisions of the proposal are summarized 
below and amend the current public participation 
procedures as follows: 

1. Add definitions to clarify the various types of 
hearings, proceedings and meetings associated with the 
regulatory adoption process. 

2. Require an expanded Notice of Intended Regulatory 
Action (NOIRA) to include: (i) a description of the 
subject matter of the planned regulation; (ii) a 
description of the intent of the planned regulation; and 
(iii) a statement of intent as to whether the agency 
will hold at least one public hearing on the proposed 
regulation after it is promulgated for public comment 
by publication in The Virginia Register of Regulations. 

3. Require an expanded Notice of Public Comment 
(NOPC) to include a statement identifying any locality 
particularly affected by the proposaL 

4. Set out the methods for the identification and 
notification of interested persons, and the means of 
seeking input from interested persons or groups which 
the agency intends to use in addition to the NOIRA. 

5. Specify the general policy for the use of standing 
advisory committees, ad hoc advisory groups, or 
consultation with groups and individuals registering 
interest in working with the agency to assist in the 
formation of the proposed regulation. 
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6. Require the agency to send a draft of the summary 
of comments to all public commenters on the 
proposed regulation at least five days before final 
action on the regulation. 

VR 120-01. Regulations for 
Air Pollution (Revision 
Procedures, Appendix E). 

§ 1. Definitions. 

the Control and Abatement of 
NN Public Participation 

A. For the purpose of these regulations and subsequent 
amendments of any orders issued by the board, the words 
or terms shall have the meaning given them in subsection 
C of this section. 

B. As used in this appendix, all terms not defined herein 
shall have the meaning given them in this section, unless 
otherwise required by context. 

C. Terms defined. 

"Formal hearing" means department processes other 
than those informational or factual inquiries of an 
informal nature provided in § 9-6.14:7.1 of the 
Administrative Process Act and includes only opportunity 
for private parties to submit tactual proofs in evidential 
hearings as provided in § 9-6.14:8 of the Administrative 
Process Act. 

"Locality particularly affected" means any locality which 
bears any identified disproportionate material impact 
which would not be experienced by other localities. 

"Participatory approach" means a method for the use of 
(i) standing advisory committees, (ii) ad hoc advisory 
groups or panels, (iii) consultation with groups or 
individuals registering interest in working with the 
department, or (iv) any combination thereof in the 
formation and development of regulations for department 
consideration. When an ad hoc advisory group is formed, 
the group shall include representatives of the regulated 
community and the general public. The decisions as to the 
membership of the group shall be at the discretion of the 
director. 

"Public hearing" means an informal proceeding, similar 
to that provided for in § 9-6.14:7.1 of the Administrative 
Process Act, held in conjunction with the Notice of Public 
Comment to afford persons an opportunity to submit views 
and data relative to regulations on which a decision of the 
board is pending. 

"Public meeting" means an informal proceeding 
conducted by the department in conjunction with the 
Notice of Intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

§ f, 2. General. 
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A. The procedures in § ~ 3 of this appendix shall be 
used for soliciting the input of interested persons in the 
iHili£tl: formation and development, amendment or repeal 
of regulations in accordance with the Administrative 
Process Act. This appendix does not apply to regulations 
exempted from the provisions of the Administrative 
Process Act (§ 9-6.14:4.1 A and B) or excluded from the 
operation of Article 2 of the Administrative Process Act (§ 
9-6.14:4.1 C). 

'&. At t1>e Eliseretiea 6f !l>e - "" !l>e Ele~artmeat, !l>e 
preeellures iR % ;>, 6f tl>ls a~peallix may 1>e supplemeateEI 
te fli'6Vlde aEIEiitieaal jffiblle ~artiei~atiea iR !l>e regulatiea 
alleptiea preeess "" as aeeessary te meet !etieffil 
ref):Hiremea:ts. 

&. B. The failure of any person to receive any notice or 
copies of any documents provided under these procedures 
shall not affect the validity of any regulation etllerwise 
adapted iR aeeerdaaee wit!; tl>ls a~pea!lix . 

!), C. Any person may petition the board for the 
adoption, amendment or repeal of a regulation. The 
petition, at a minimum, shall contain the following 
information: 

1. Name of petitioner; 

2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
amendment to a specific regulation or regulations; 

5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting documents, as applicable. 

The board shall provide a written response to such 
petition within 180 days from the date the petition was 
received. 

% ;>, § 3. Public participation procedures. 

A. The department shall establish and maintain a list 
consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing the 
department. In addition, the department, at its discretion, 
may add to any list any person, organization or publication 
it believes will be interested in participating in the 
promulgation of regulations. Individuals and organizations 
may be periodically requested to indicate their desire to 
continue to receive documents or be deleted from a Jist. 
Individuals and organizations may be deleted from any list 
at the request of the individual and organization, or at the 
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discretion of the department when mail is returned as 
undeliverable. 

B. Whenever the board so directs or upon its own 
initiative, the department may commence the regulation 
adoption process and proceed to draft a proposal 
according to these procedures. 

c. 'flte aepar!meat sl>ftll farm an at! !tee a<l•:isory gF6IIj> 

or - a s!aadiag aflvisery eemroittee !a assis! !a !lie 
draltiag Hat! !ermatieR sf !lie proposal \ffiless !lie -
speeifieaily autfierioes !lie departmeat !a preeeea wtilieltt 
alilioiag an at! !tee a<lvisery gF6IIj> "" staaaiag advisery 
ea;nmiltee. Wl>eft as ad !tee advisory gF6IIj> is formed, 
saefi ad !tee advisory gF6IIj> sl>ftll iaelatle represeRtati·,es 
sf !lie regalaled eeramaeity Hat! !lie geReffii ~ The 
department shaJJ use the participatory approach to assist 
in the development of the proposal or use one of the 
following alternatives: 

1. Proceed without using the participatory approach if 
the board specifically authorizes the department to 
proceed without using the participatory approach. 

2. Include in the Notice of Intended Regulatory Action 
a statement inviting comment on whether the 
department should use the participatory approach to 
assist the department in the development of the 
proposal. If the department receives written responses 
from at least five persons during the associated 
comment period indicating that the department should 
use the participatory approach, the department will 
use the participatory approach requested. Should 
different approaches be requested, the director shall 
determine the specific approach to be utilized. 

D. The department shall issue a Notice of Intended 
Regulatory Action whenever it considers the adoption, 
amendment or repeal of any regulation. 

1. The Notice of Intended Regulatory Action shall 
include at least the following: 

a. A description of the subject matter of the 
planned regulation. 

b. A description of the intent of the planned 
regulation. 

ao c. A brief statement as to the need for regulatory 
action. 

.Jr. d. A brief description of alternatives available, if 
any, to meet the need. 

e: e. A request for comments on the intended 
regulatory action, to include any ideas to assist the 
department in the <lmltiRg Hat! larraatiaR sf any 
prepase<l regalatiea ae,·elepe<l parsaaat !a !lie ft6tiee 
sf iHteeaea regulatory a€tlaa development of any 
proposal . 

&. f. A request for comments on the costs and 
benefits of the stated alternatives or other 
alternatives. 

g. A statement of the department's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
department should use the participatory approach to 
assist the department in the development of any 
proposal. Including this statement shall only be 
required when the department makes a decision to 
pursue the alternative provided in subdivision C 2 of 
this section. 

2. The department shall hold at least one public 
meeting whenever it considers the adoption, 
amendment or repeal of any regulation unless the 
board specifically authorizes the department to 
proceed without holding a public meeting. 

In those cases where a public meeting(s) will be held, 
the Notice of Intended Regulatory Action shall also 
include the date, not to be less than 30 days after 
publication in The Virginia Register of Regulations, 
time and place of the public meeting(s). 

3. The public comment period for Notices of Intended 
Regulatory Action under this section shall be no less 
than 30 days after publication of the notice of 
intended regulatory action in The Virginia Register of 
Regulations. 

E. The department shall disseminate the Notice of 
Intended Regulatory Action to the public via the following: 

1. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mail to persons on the list 
established under subdivision A of this section. 

F. After consideration of public input, the department 
may ~repare complete the draft proposed regulation and 
any supporting documentation required for review. If aR 
ad !tee aaviser;· gF6IIj> has l>eeft establisliea the 
participatory approach is being used , the draft proposed 
regulation shall be developed in consultation with stteft 
gF6IIj> the participants . A summary or copies of the 
comments received in response to the Notice of Intended 
Regulatory Action shall be distributed to the ad !tee 
advisory gF6IIj> participants during the development of the 
draft proposed regulation. This summary or copies of the 
comments received in response to the Notice of Intended 
Regulatory Action shall also be distributed to the board. 

G. Upon approval of the draft proposed regulation by 
the board, the department shall publish a Notice of Public 
Comment and the proposal for public comment. 
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H. The Notice of Public Comment shall include at least 
the following: 

L The notice of the opportunity to comment on the 
proposed regulation, location where copies of the 
proposal may be obtained, and the name, address, and 
telephone number of the individual to contact for 
further information about the proposed regulation. 

~ A !leseriptiea 6l previsieas 6l lfte prepese!l 
regulatiea wl>iel> are """"' restrietive tltaft applieable 
!e<lffal re~aireFReRis, together with lfte reasoo wily 
the mere restFietive pre·;isiens are neeEled. 

;;, 2. A request for comments on the costs and benefits 
of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4. A statement that an analysis of the following has 
been conducted by the department and is available to 
the public upon request: 

a. A statement of purpose: wily lfte regalatiea is 
prepose!l !ffid lfte desiret! !ffid res!ilt e< ebjeetive 6l 
the regulatiBR the rationale or justification for the 
new provisions of the regulation, from the standpoint 
of the public's health, safety or welfare . 

b. A statement of estimated impact: 

(I) Namaer Projected number and types of 
regulated entities or persons affected. 

(2) Projected cost , expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where the department is unable to 
quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the department for 
implementation and enforcement. 

(4) Beneficial impact the regulation is designed to 
produce. 

c. An explanation of need for the proposed 
regulation and potential consequences that may 
result in the absence of the regulation. 

d. An estimate of the impact of the proposed 
regulation upon small businesses, as defined in § 
9-199 of the Code of Virginia, or organizations in 
Virginia. 

Vol. 10, Issue 5 

Proposed Regulations 

e. A description of provisions of the proposed 
regulation which are more restrictive than 
applicable federal requirements, together with the 
reason why the more restrictive provisions are 
needed. 

e; f. A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the department believes that the proposed regulation 
is the least burdensome alternative to the regulated 
entities that fully meets the stated purpose of the 
proposed regulation. 

fo g. A schedule setting forth when, after the 
effective date of the regulation, the department will 
evaluate it for effectiveness and continued need. 

5. The date, time and place of at least one public 
hearing held in accordance with § 9-6.14:7.1 of the 
Administrative Process Act to receive comments on 
the proposed regulation. fin tiwse eases iR wl>iel> lfte 
!lepartFReat eleeis iR eea!laet frft evi!leatial lleariHg, 
tfte fte#ee sftaH iaElieate tftat tfte eviEleatial heaFing 
will be belt! iR aeeer!laaee with % 9+.l+.1l ef lfte 
Admiaistrath e Preeess AetoJ The pub!ic hearing(s) 
may be held at any time during the public comment 
period and, whenever practicable, no less than H) 15 
days prior to the close of the public comment period. 
The public hearing(s) may be held in such location(s) 
as the department determines will best facilitate input 
from interested persons. In those cases in which the 
department elects to conduct a formal hearing, the 
notice shall indicate that the formal hearing will be 
held in accordance with § 9-6.14:8 of the 
Administrative Process Act. 

I. The public comment period shall close no less than 60 
days after publication of the Notice of Public Comment in 
The Virginia Register of Regulations. 

J. The department shall disseminate the Notice of Public 
Comment to the public via the following: 

I. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations. 

b. Publication in a newspaper of general circulation 
published at the state capital and such other 
newspapers as the department may deem 
appropriate. 

2. Distribution by mail to persons on the list 
established under subsection A of this section. 

K. The department shall prepare a summary of 
comments received in response to the Notice of Public 
Comment and the department's response to the comments 
received. The department shall send a draft of the 
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summary of comments to all public commenters on the 
proposed regulation at least five days before final adoption 
of the regulation. The department shall submit the 
summary and the department response and, if requested, 
submit the lull comments to the board. The summary, the 
department response, and the comments shall become a 
part of the department file and after final action on the 
regulation by the board, made available, upon request, to 
interested persons. 

L. If the department determines that the process to 
adopt, amend or repeal any regulation should be 
terminated after approval of the draft proposed regulation 
by the board, the department shall present to the board 
for its consideration a recommendation and rationale for 
the withdrawal of the proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

* & § 4. Transition. 

A. All regulatory actions !or which a Notice of Intended 
Regulatory Action has been published in The Virginia 
Register of Regulations prior to JaaHary t, ±003, (insert 
effective date of this appendix) shall be processed in 
accordance with !l>e jlttl>lle par!ieipatiea gHieeliaes ift 
e#eet priftr It> Jaauary t, l9W Appendix E as revised by 
the emergency amendments in effect from June 29, 1993, 
to June 28, 1994, unless sooner modified or superseded by 
permanent regulations . 

B. This appendix when effective shall supersede and 
repeal Appendix E as revised by the emergency 
amendments which became effective on June 29, 1993. All 
regulatory actions for which a Notice of Intended 
Regulatory Action has not been published in The Virginia 
Register of Regulations prior to Jaauary t, ±003, (insert 
effective date of this appendix) shall be processed in 
accordance with this appendix. 

VA.R. Doc. No. R94-240; Filed November 10, 1993, 8:56 a.m. 

BOARD FOR ARCIIITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

Title Qf Regulation: VR 130-01-2. Board lor Architects, 
Professional Engineers, Land Surveyors and Landscape 
Architects Rules and Regulations. 

Statutory Authority: §§ 54.1-113 and 54.1-404 of the Code of 
Virginia. 

Public Hearing Date: November 30, 1993 - 2 p.m. 
Written comments may be submitted until January 29, 
1994. 

(See Calendar of Events section 
for additional information) 

Basis: The legal authority for the Board for Architects, 
Professional Engineers, Land Surveyors and Landscape 
Architects to promulgate these regulations is found in §§ 
54.1-404 and 54.1-113 of the Code of Virginia. 

Puroose: Pursuant to §§ 54.1-404 and 54.1·113 of the Code 
of Virginia, the Board for Architects, Professional 
Engineers, Land Surveyors and Landscape Architects 
proposes to amend its regulations to adjust fees lor 
application, examination and renewal. The board has also 
established permanent regulation for the registration of 
limited liability companies, and the implementation of 
minimum procedures for licensed land surveyors relating 
to property surveys showing physical improvements to real 
property. These regulations apply to approximately 24,000 
licensed or registered architects, professional engineers, 
land surveyors, landscape architects and interior designers 
and the professional corporations and business entities that 
offer those services. 

Substance: The amendments adjust application, examination 
fees in order to assure that the variance between revenues 
and expenditures for the board does not exceed 10% in 
any biennium as required by § 54.1-113 of the Code of 
Virginia. The examination fee adjustments are due to 
increases in the costs to the board of purchasing the 
national sole-source registration examinations for 
architects, professional engineers, land surveyors and 
landscape architects. These amendments also establish 
permanent regulation and new registration requirements 
for limited liability companies and professional limited 
liability companies in accordance with Chapters 12 and 13 
of Title § 13.1 of the Code of Virginia as amended by the 
1992 Virginia General Assembly. A previous regulation 
governing registration requirements for these entities was 
adopted by the Board for Architects, Professional 
Engineers, Land Surveyors and Landscape Architects 
through emergency regulation effective October 1992 
pursuant to § 9-6.14:9 of the Code of Virginia as a result 
of the 1992 General Assembly act. 

Issues: It is anticipated that the board will engage in 
review and revision of these regulations again within the 
next two years. Fee structures for all programs in the 
department are reviewed biennially for compliance with § 
54.1-113 of the Code of Virginia. The proposed fee 
revisions are needed to ensure continued compliance with 
§ 54.1-113 of the Code and to ensure sufficient revenues to 
cover expenses. 

Estimated Impact: These regulations apply to 
approximately 24,000 licensed or registered architects, 
professional engineers, land surveyors, landscape architects 
and interior designers and the professional corporations 
and business entities that offer those services. 

Costs are shown in the regulations in the form of fees for 
initial application, examination and renewal of licenses. 
The fees were established in accordance with § 54.1·113 of 
the Code of Virginia and were based on the current 
regulated population with approximately an 80% biennial 
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renewal rate. The fees have been set to ensure sufficient 
revenues to cover expenses. Examination fees were 
derived from the cost to the board to purchase the 
examinations from the national sole-source providers and a 
small administration fee to cover freight, postage, exam 
sites, proctors and vendor administration costs. 

There are no additional anticipated costs to the agency. 
This program is fully supported through licensing, 
certification, registration and renewal fees. 

Small businesses will feel only a minimal impact from 
these revisions. Sole proprietors will not experience an 
impact since they need only maintain their individual 
license to practice. Partnerships, corporations and other 
practicing entities are required to obtain the appropriate 
corporation or business entity registration in order to offer 
these regulated professional services. 

Summary: 

The regulation applies directly to approximately 24,000 
licensed, certified or registered architects, professional 
engineers, land surveyors, landscape architects and 
interior designers and the professional corporations, 
limited liability companies and business entities that 
offer those professional services in Virginia. The 
substantive changes in the proposed regulation are 
increases in application, examination and renewal fees 
for architects, professional engineers, land surveyors 
and landscape architects; application and renewal fees 
for professional corporations, limited liability 
companies and business entities in order to assure the 
board's compliance with the requirements of§ 54,1-113 
of the Code of Virginia; implementation of new 
minimum procedures for land surveyors relating to 
conducting property location surveys that show 
physical improvements to real property and adding a 
new section which establishes registration requirements 
for limited liability companies and professional limited 
liability companies, formerly included in emergency 
regulations effective October 1992. 

VR 130-01-2. Board for Architects, Professional Engineers, 
Land Surveyors and Landscape Architects Rules and 
Regulations. 

PART I. 
GENERAL DEFINITIONS. 

§ 1.1. As used in these regulations, unless the context 
requires a different meaning: 

"Direct control and personal supervision" shall be that 
degree of supervision by a person overseeing the work of 
another whereby the supervisor has both control over and 
detailed professional knowledge of the work prepared 
under his supervision. 

"Full time" means 60% or more of a licensee's gainfully 
employed time. 
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"Good moral character" shall include, but shall not be 
limited to, compliance with the standards of practice and 
conduct as set forth in these regulations. 

"Place of business" means any location which offers to 
practice or practices through licensed or certified 
professionals the services of architecture, professional 
engineering, land surveying and landscape architecture. A 
temporary field office set up for construction-related or 
land surveying services is not a place of business. 

"Professional" means licensed architect, 
professional engineer, licensed land surveyor, 
landscape architect or certified interior designer. 

licensed 
certified 

"Regulant" means licensee, certificate holder or 
registrant. 

"Responsible charge" means the direct control and 
personal supervision of the practice of architecture, 
professional engineering, land surveying and certified 
landscape architecture. 

PART II. 
GENERAL ENTRY REQUIREMENTS. 

§ 2.1. Application requirements. 

A. Fully documented applications with the noted 
exception shall be submitted by applicants seeking 
consideration for licensure, certification or registration 
with the appropriate fee(s) (check or money order only 
made payable to the Treasurer of Virginia) to be received 
in the board's office no later than 120 days prior to the 
scheduled examination. Applicants for the Fundamentals of 
Engineering examination enrolled in an ABET accredited 
curriculum who are within 12 months of completion of 
degree requirements may submit applications to be 
received in the board's office no later than 60 days prior 
to the scheduled examination. The date the completely 
documented application and fee are received in the 
board's office shall determine if an application has been 
received by the deadline set by the board. All applications 
should be completed according to the instructions 
contained herein. Applications are not considered complete 
until all required documents, including but not limited to 
references, employment verifications and verification of 
registration are received by the board. All applications, 
accompanying materials and references are the property 
of the board. 

B. Applicants shall meet applicable entry requirements 
at the time application is made. 

C. Applicants who have been found ineligible for any 
reason, may request further consideration by submitting in 
writing evidence of additional qualifications, training or 
experience. No additional fee will be required provided 
the requirements for licensure, certification or registration 
are met within a period of three years from the date the 
original application is received by the board. After such 

Monday, November 29, 1993 

1015 



Proposed Regulations 

period, a new application shall be required. 

D. The board may make further inquiries and 
investigations with respect to the qualifications of the 
applicant and all references, etc., to confirm or amplify 
information supplied. The board may also require a 
personal interview with the applicant. 

E. Failure of an applicant to comply with a written 
request from the board for additional evidence or 
information within 60 days of receiving such notice, except 
in such instances where the board has determined 
ineligibility for a clearly specified period of time, may be 
sufficient and just cause for disapproving the application. 

F. Applicants shall be held to the same standards of 
practice and conduct as set forth in these regulations. 

G. National council information. 

I. Architect applicants may 
concerning NCARB certification 
Development Program from: 

obtain 
and 

information 
the Intern 

National Council of Architectural Registration Boards 
(NCARB) 

1735 New York Avenue, N.W., Suite 700 
Washington, DC 20006 

(202) 783-6500 

2. Engineer and land surveyor applicants may obtain 
information concerning NCEES certificates from: 

National Council of Examiners for Engineering and 
Surveying 

(NCEES) 
P.O. Box 1686 

Clemson, South Carolina 29633-1686 
(803) 654-6824 

3. Landscape architect applicants may obtain 
information concerning CLARB registration from: 

Council of Landscape Architectural Registration Boards 
(CLARB) 

Suite 110, 12700 Fair Lakes Circle 
Fairfax, Virginia 22033 

(703) 818-1300 

4. Interior design applicants may obtain information 
concerning NCIDQ examination and certification from: 

National Council for Interior Design Qualification 
(NCIDQ) 

m East ;!5lft Slreef 50 Main Street 
N€w ¥arlt, N€w ¥efl< lOOHf White Plains, New York 

10606-1920 
~ 173 1188 (914) 948-9100 

§ 2.2. Determining qualifications of applicants. 

In determining the qualifications of an applicant for a 
license as an architect, a majority vote of only the 
architect members of the board shall be required. In 
determining the qualifications of an applicant for a license 
as a professional engineer, a majority vote of only the 
professional engineer members of the board shall be 
required. In determining the qualifications of an applicant 
for a license as a land surveyor, a majority vote of only 
the land surveyor members of the board shall be required. 
In determining the qualifications of an applicant for 
certification as a landscape architect, a majority vote of 
only the certified landscape architect members shall be 
required, and in determining the qualifications of an 
applicant for certification as an interior designer, a 
majority vote of only the certified interior designed 
members shall be required. 

§ 2.3. Good standing of comity applicants. 

An applicant licensed, certified or registered to practice 
architecture, professional engineering, land surveying, 
landscape architecture or interior design in another 
jurisdiction shall be in good standing in every jurisdiction 
where licensed, certified or registered, and shall not have 
had a license certificate or registration suspended, revoked 
or surrendered in connection with a disciplinary action or 
who has been the subject of discipline in another 
jurisdiction prior to applying for licensure, certification or 
registration in Virginia. 

§ 2.4. Transfer of scores to other boards. 

The board, in its discretion and upon proper application, 
may forward the grades achieved by an applicant in the 
various examinations given under the board's jurisdiction 
to any other duly constituted registration board for use in 
evaluating such applicant's eligibility for registration within 
such board's jurisdiction or evaluation of such applicant's 
national certification. The applicant shall state his reason 
for requesting transfer and such transfer shall terminate 
the applicant's application pending before the board. 

§ 2.5. Replacement of wall certificate. 

Any licensee or certificate holder may obtain a 
replacement for a lost, destroyed, or damaged wall 
certificate only upon submission of a $20 fee accompanied 
by a written request indicating that the certificate was 
lost, destroyed, or damaged. 

§ 2.6. Modifications to examination administration. 

Requests for modifications to the examination 
administration to accommodate physical handicaps must be 
made in writing and received in the board office no less 
than 120 days prior to the first day of the examination. 
Such a request must be accompanied by a physician's 
report or a report by a diagnostic specialist, along with 
supporting data, confirming to the board's satisfaction the 
nature and extent of the handicap. After receipt of the 
request from the applicant, the board may require that the 
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applicant supply further information or that the applicant 
appear personally before the board, or both. It shall be 
the responsibility of the applicant to timely supply all 
further Information as the board may require. The board 
shall determine what, if any, modifications will be made. 

§ 2. 7. Dishonored checks. 

In the event that a check, money draft or similar 
instrument for payment of a fee required by statute or 
regulation is not honored by the bank or financial 
institution named, the applicant or regulant shall be 
required to remit fees sufficient to cover the original fee, 
plus an additional processing charge specified in the 
regulations. 

PART III. 
QUALIFICATIONS FOR LICENSING OF ARCHITECTS. 

§ 3J. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $ 60 

Renewal 80 

:ARE ~ fttH eli • isisns) 

Architect Registration Exam (ARE) 
(all divisions) 570 

Division A 81! 87 

Division B written &;' 87 

Division B graphic 1-1);! 112 

Division c He 150 

Division D/F 'H 87 

Division E 81! 87 

Division G 83 88 

Division H 84 89 

Division I M 86 

Out of State proctor 50 

Dishonored checks 25 

§ 3.2. Character. 

Applicants must be of good moral character. 

§ 3.3. Education. 

k AH applieaa!s sl>all 6blalft fWe yeRf9 at professioaal 
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eSueatieR er e&aivaleH:t ed:HeatieB: eredHs-: EdHeatieR 
eretli!s s1>a11 l>e ealeulatea ffi aeeonlaaee witlt +aale t, 

&. 9ft 6f after Jaaeary I, M!l3, All applicants shalJ hold 
a professional degree in architecture where the degree 
program has been accredited by the National Architectural 
Accrediting Board (NAAB) not later than two years after 
termination of enrollment. 

§ 3.4. Experience. 

A. All applicants shall have three years of training in 
the essential areas of architectural practice as ftefifted 
l>effiw . Evidence shall be ffi !lie ffifm at eflieial reeeres 
at a slruelurea inlerHshi~ verified through the Intern 
Architect Development Program of the National Council of 
Architectural Registration Boards (NCARB) or a program 
approved by the board ; 6i' iaeer~e<aled ffi !lie eandidale's 
appliealiea anti - by employers. El<perienee sftftll 
iaehitle: . 

t A miaimeffi at l8 fll6fl!hs ffi !lie area at tleslgft !HHI
eenslreelien deeemen!s tfueeliy related ffi !lie praeliee 
at arehiteelure; anti 

:lc A ffiifliffiUffi at fi¥e fll6fl!hs ffi !lie area at 
eeaslreeliea aaffiiaislraliaa tfueeliy related ffi !lie 
praellee at areliileeture; anti 

3o A ffiifliffiHffi at lffiee fll6fl!hs ffi !lie area at efllee 
ffianagemeal tfueeliy related ffi !lie praeliee at 
arehiteettJ:re. 

Traiaiag eretH:ts sfte:H be ealeulateEl ffi aeeartlaaee wHft _., 
B. The Intern-Architect Development Program (IDP) 

shall be required of all applicants "" 6f after January 1., 
M93 . An applicant shall be enrolled in IDP for a period 
of one year or more prior to submitting an application for 
examination in Virginia. An applicant submitting an 
application for examination on or after January 1, 1995, 
shall be enrolled in IDP for a period of two years or 
more. As of January 1, 1996, all applicants shall be 
enrolled in IDP for a period of three or more years prior 
to submitting an application for examination in Virginia. 
IDP training requirements shall be in accordance with 
Part H at +aale lc NCARB standards, except that all 
applicants must have a minimum of 36 months training 
prior to submitting an application for examination. 

§ 3.5. References. 

Eligibility for licensure is determined in part by the 
applicant's demonstrated competence and integrity to 
engage in the practice of architecture. Applicants shall 
submit three references with the application, all of whom 
are licensed architects in a jurisdiction or territory of the 
United States. These professionals shall have personal 
knowledge of the applicant's architectural experience and 
have known the applicant for at least one year. 
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References shall be current for one year. 

§ 3.6. Examination. 

A. All applicants for original licensing in Virginia are 
required to pass an Architect Registration Examination 
(ARE) after meeting the education and training 
requirements as provided in these regulations. 

B. The Virginia board is a member of the National 
Council of Architectural Registration Boards (NCARB) and 
as such is authorized to administer the NCARB 
examinations. 

C. Grading of the examination shall be in accordance 
with the national grading procedure administered by 
NCARB. The board shall adopt the scoring procedures 
recommended by NCARB. 

D. The Architect Registration Examination (ARE) will 
be offered at least once a year at a time designated by 
the board. 

E. The board may approve transfer credits for parts of 
the examination taken prior to the 1983 ARE. Transfer of 
credits will be in accordance with national standards. 

F. Unless otherwise stated, applicants approved to sit for 
an examination shall register and submit the required 
examination fee to be received in the board office at a 
time designated by the board. Applicants not properly 
registered shall not be allowed into the examination site. 

G. Examinees will be given specific instructions as to 
the conduct of each division of the exam at the exam site. 
Examinees are required to follow these instructions to 
assure fair and equal treatment to all examinees during 
the course of the examination. Evidence of misconduct 
may result in voided examination scores or other 
appropriate disciplinary action. 

H. Scores. 

Examinees will be advised only of passing or failing the 
examination. Only the board and its staff shall have access 
to examination papers, scores and answer sheets. 

I. Should an applicant not pass an examination within 
three years after being approved, the applicant must 
reapply and meet all current entry requirements. 

§ 3.7. License by comity. 

A. Any person licensed in another state, jurisdiction or 
territory of the United States or province of Canada may 
be granted a license without written examination, provided 
that: 

!. The applicant meets a!! the requirements for 
licensing in Virginia or possesses an NCARB 
certificate; and 

2. The applicant holds a currently active valid license 
in good standing in another state, jurisdiction or 
territory of the United States or province of Canada. 

3. Applicants who were registered in their jurisdiction 
of original licensure without IDP must submit a 
verified record of experience ifl: aeeenlaaee willl- f aA 

B. Applicants licensed in foreign countries other than a 
province of Canada may be granted a license in Virginia 
based on an NCARB certificate. 

C. Anyone licensed prior to January I, 1993, shall have 
their education and experience evaluated in accordance 
with the standard in effect in Virginia at the time of 
original licensure in their original juriSdiction of licensure. 
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practicing as a principal • 
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construction project, whether on ll.JT!P Slin, cost plus or other basis of compensation. 
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TRAINING REQUIREMENTS FOR INTERN-ARCHITECT DEVELOPMENT PROGRAM (lOP) APPLICANTS 

An IDP applicant for registration is a person who has completed the JDP training requirements 
as administered by NCARB. 
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~ For detailed descriptions of the IDP training categories and supplementary education requirements, see IDP 
Guidelines available through NCARB. 
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PART IV. 
QUALIFICATIONS FOR LICENSING OF 

PROFESSIONAL ENGINEERS. 

§ 4.1. Definitions. 

The following definitions shall apply in the regulations 
relating to the licensing of professional engineers. 

"ABET" means the Accreditation Board for Engineering 
and Technology. 

"Approved engineering curriculum" means an 
engineering curriculum of four years or more approved by 
the board. ABET approved engineering curricula are 
approved by the board. 

"Approved engineering technology curriculum" means an 
ABET approved engineering technology curriculum. 

"Approved professional experience" means a specific 
record of acceptable professional experience which the 
board, in its discretion, judges to be pertinent in acquiring 
engineering skills, on engineering projects of a grade and 
character indicating that the applicant may be competent 
to practice engineering. 

"Engineering examz'nation" means an eight~hour written 
examination in the Fundamentals of Engineering and an 
eight~hour written examination in the Principles and 
Practice of Engineering where required. 

"Engineer-in-training (EfT) designation" means the 
designation of an applicant who completes any one of 
several combinations of education, or education and 
experience, and passes the Fundamentals of Engineering 
examination. 

§ 4.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Fundamentals of Engineering 

FE Application $ 25 

Principles of Engineering 

P£ Application 100 

Renewal 70 

FE Examination +& 55 

PE Examination +99 ++9 (7 1 92) 130 

PE Exam rescore 

FE/PE Out of State Proctor 

et-rl Examinatian 

Vol. 10, Issue 5 

50 

50 

HlB - 1'ee w+H 
be eleleteel ~ 

ffl'- ~"'-
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Dishonored check 25 

§ 4.3. Character. 

Applicants must be of good moral character. 

§ 4.4. Requirements for Fundamentals of Engineering (FE) 
exam. 

Applicants who are enrolled in an ABET accredited 
curriculum and are within 12 months of completion of 
degree requirements are eligible for the FE exam. 
Applications must be accompanied by a certificate of good 
standing from the dean of the engineering school. 

All other applicants must meet the eligibility 
requirements in § 4.5 below. 

§ 4.5. Requirements for engineer-in-training (EIT) 
designation. 

The minimum education, experience and examination 
requirements for the engineer~in-training (EIT) designation 
are as follows: 

1. An applicant who has graduated from an approved 
engineering or approved engineering technology 
curriculum of four years or more and has passed an 
eight-hour written examination in the Fundamentals of 
Engineering; or 

2. An applicant who has graduated from a 
nonapproved engineering curriculum or a related 
science curriculum of four years or more, with a 
specific record of two or more years of approved 
professional experience and has passed the 
Fundamentals of Engineering examination; or 

3. An applicant who has graduated from a 
nonapproved engineering technology curriculum or 
who has not graduated from an engineering or related 
science curriculum o:f four years or more but who, in 
the judgment of the board, has obtained the equivalent 
of such graduation as described, by self-study or 
otherwise, and has acquired six additional years of 
approved professional experience and has passed the 
Fundamentals of Engineering examination. Experience 
used to determine educational equivalency shall not be 
used in satisfying professional experience. 

The engineer-in-training (EIT) designation shall remain 
valid indefinitely. 

§ 4.6. Requirements for professional engineering license. 

The minimum education, experience and examination 
requirements for licensing as a professional engineer are 
as follows: 

1023 

l. An applicant who has graduated from an approved 
engineering curriculum, has passed the Fundamentals 
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of Engineering examination or an equivalent exam, 
has a specific record of at least four years of 
progressive approved professional experience, and has 
passed the Principles and Practice of Engineering 
examination, provided, however, any applicant who 
has been awarded both an ABET accredited 
undergraduate engineering degree and a doctorate 
degree in engineering from an engineering curriculum 
which is ABET accredited at the undergraduate level 
may have the Fundamentals of Engineering 
examination waived; or 

2. An applicant who has graduated from a 
nonapproved engineering curriculum, a related science 
curriculum of four years or more, or an approved 
engineering technology curriculum, who has passed the 
Fundamentals of Engineering examination or an 
equivalent exam, has acquired a specific record of at 
least six years of progressive approved professional 
experience, and has passed the Principles and 
Practice of Engineering examination; or 

3. An applicant who has not graduated from an 
approved engineering curriculum of four years or 
more but who has obtained the equivalent of such 
graduation by self-study or otherwise, has passed the 
Fundamentals of Engineering exam or an equivalent 
examination, has acquired 10 years of approved 
professional experience, and has passed the Principles 
and Practice of Engineering examination. Experience 
used to determine educational equivalency shall not be 
used in satisfying professional experience; or 

4. An applicant who has graduated from an 
engineering, engineering technology or related science 
curriculum of four years or more, who has acquired a 
specific record of 20 years or more of approved 
progressive professional experience on engineering 
projects of a grade and character which the board 
judges to be pertinent to acquiring professional skills, 
such that the applicant may be competent to practice 
engineering, and has passed the examination in the 
Principles and Practice of Engineering ~ er . 

&, Aft a~~lieaat wiM> lias gra<luate<l fFem flft 

eagiaeeriag, eagiseeFiag teehaslagy, & related seieftee 
eurrieulum ef letir years & ffi6re; flfttl wiM> lias 
ae~uire<l a Sjl€€ffie ree&<l ef ~ years er mere ef 
aflflFSved flFagressive flFafessieaal mrperieaee oo 
eagiaeeriag prejeets ffi gffi<le flfttl ellaraeler whlclt tile
- jOOges w be pertiHeat w ae~airiag pralessiasal 
siHIIs, Elemeastrating !bat tile ap~Heaat is effiiaeHI!y 
f!l:IBiifieEl ffi f)raetiee eagiaeeriag, sfl:aH. flftS5 ftfl: erat 
exaffiinalioH whlclt iaaieates w tile - !bat tile 
applieaat is eminently quali!iea w praetiee 
eagiaeerisg. H- tfte beard lifts B:ftj" detiht: eeHeeraiRg ftft 

applieaa!'s emifteal qualiliealioas, tile applieant sltall 
be reelassified as aa examisatiea eaadidate. 

t.pplieatio!ls fFem iaaividl!als qaalifyiag llft<!eF tftis 
seeli6ft will be aeeepte<l by tll.e - llft!ll Ji!ly t, m 

All appliean!s ltli' ami e"amiaatioa fflliS! 'IUflllfy oo er 
beffire Ji!ly ±, m 

§ 4.7. References. 

A. References for Fundamentals of Engineering 
examination. 

Applicants for the Fundamentals of Engineering 
examination only shall provide one reference from a 
professional engineer, or from the dean of the engineering 
school or a departmental professor in the school attended 
by the applicant, or an immediate work supervisor. Any 
reference provided shall be from a person who has known 
the applicant for at least one year. References may not 
also verify professional experience. 

B. References for Principles and Practice of Engineering 
examination. 

To be eligible for admission to the Principles and 
Practice of Engineering examination, an applicant must 
indicate competence and integrity to engage in the 
engineering profession by submitting three references with 
the application, all of whom shall be licensed professional 
engineers in a state or territory of the United States. The 
professional engineers providing the references shall have 
personal knowledge of the applicant's engineering 
experience and shall have known the applicant for at least 
one year. References shall be no more than one year old 
at the time the applicant is approved to take the requisite 
examination. References may not also verify professional 
experience. 

§ 4.8. Education. 

Any applicant who has alteHaeEI earned a degree from 
an institution net klea!e<l ift outs1de the United States shall 
have ilis the degree evaluated by an educational credential 
evaluation service or by ABET if credit for such education 
is sought ;- , unless the applicant earned an equivalent or 
higher level engineering degree from a United States 
institution accredited by ABET. The board reserves the 
right to reject any evaluation submitted by the applicant. 

§ 4.9. Training and experience. 

Professional engineering training and experience shall be 
progressive in complexity and based on a knowledge of 
engineering mathematics, physical and applied sciences, 
properties of materials, and fundamental principles of 
engineering design, .provided: 

I. In general, experience in sales, drafting, estimating, 
field surveying, nonengineering military service, and 
inspection are considered nonqualifying; 

2. Engineering experience gained by graduate 
engineering study or by engineering teaching as an 
instructor or higher in an institution approved by the 
board may be deemed professional experience; 
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3. Engineering experience gained during a 
board-approved co-op program may be deemed 
professional experience to a maximum of one year of 
credit; 

4. The board, in its sole discretion, may permit partial 
credit, not to exceed I J 4 of that required, lor 
approved professional experience obtained prior to 
graduation from an engineering curriculum. 

§ 4.10. Language and comprehension. 

Every applicant applying lor licensure as a professional 
engineer shall be able to speak and write English. Such an 
applicant from a non-English speaking country or a 
country wherein the primary language is other than 
English shall submit to the board a TOEFL (Test of 
English as a Foreign Language) score report with a 
minimum score of 560, and a TSE (Test of Spoken 
English) score report with a minimum score of 255. Score 
reports shall not be over two years old at the time of 
application. 

§ 4.11. Examinations. 

A. The Virginia board is a member of the National 
Council of Examiners for Engineering and Surveying 
(NCEES) and as such is authorized to administer the 
NCEES examinations. 

B. The Fundamentals of Engineering examination 
consists of an eight-hour test period on the fundamentals 
of engineering, and is given semiannually at times 
designated by the board. 

C. The Principles and Practice of Engineering 
examination consists of an eight-hour test period on 
applied engineering and is given semiannually at times 
designated by the board. 

D. Unless otherwise stated, applicants approved to sit lor 
an examination shall register and submit the required 
examination fee to be received in the board office at a 
time designated by the board. Applicants not properly 
registered shall not be allowed into the examination site. 

E. A candidate eligible lor admission to both parts of 
the examination must first successfully complete the 
fundamentals of engineering examination before being 
admitted to the principles and practice of engineering 
examination. 

F. Examinees will be given specific instructions as to 
the conduct of each examination at the exam site. 
Examinees are required to follow these instructions to 
assure fair and equal treatment to all examinees during 
the course of the examination. Evidence of misconduct 
may result in voided examination scores or other 
appropriate disciplinary action. 
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publishes artieles, tm<tbeel<s, er e!l!er suitable 
iRfermatien ElemeastratiRg ffte eagiaeeriRg eJrperienee 
ef !he eaatlitlate. Beset! UJleH litis ia!ermatiea, !l!e 
eaa<li<lale witi be Sllbjecl !e ~uestieas regaraiag 
priReiples ef eRgiReeriag felleweEI ift the eJfeeutien ef 
sue!>-

~ +lte eaRElidate sftaH ElemeRstrate tftftt Hie CU13CFiesee 
reeert! is ef a pre!essieaal le¥el BH<I shall leave oo 
tleub! as te !he ability te l'f'lleet !he jlUblie iH !l!e 
praetiee ef eagiaeeriag. Failure !e aemeastrale litis 
ability shall result iH reelassi!iealiea. 

It GF!l<liag. 

G. Grading of the examinations shall be in accordance 
with national grading procedures established by NCEES. 

Each part of the written examination will have a value 
of 100. A passing score shall be 70 and above. Candidates 
will be notified of passing or failing and their actual 
scores. 

h H. Should an applicant not pass an examination within 
three years alter being approved, the applicant must 
reapply and meet all current entry requirements. 

I. The Fundamentals of Engineering examination may 
not be reviewed by the candidates. Examination scores are 
final and are not subject to change. 

Upon written request to the board within 30 days of 
receiving exam results, candidates for the Principles and 
Practice of Engineering examination will be permitted to 
review only their own failed examination. Score appeals 
may be accepted in accordance with board policy. 

§ 4.12. License by comity. 

A person holding a license to engage in the practice of 
engineering, issued to the applicant by another state, 
territory or possession of the United States, Canada or the 
District of Columbia, based on requirements that do not 
conflict with and are at least as vigorous as these 
regulations and supporting statutes of this board, may be 
licensed without further examination. No person shall be 
so licensed, however, who has not passed a written 
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examination in another jurisdiction which is substantially 
equivalent to that administered by the board. 

PART V. 
QUALIFICATIONS FOR LICENSING AND STANDARDS 

OF PROCEDURE FOR LAND SURVEYORS. 

§ 5.1. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application for Fundamentals of 
Surveying $ 66 105 

Application for Principles 
of Surveying 95 130 

Renewal 180 

Fundamentals of Surveying 
Examination £5 &9 (9 l 92) 120 

Principles of Surveying 
Examination 65 && (9 1 92) 125 

F± inciples fMift ~ Colonial 
Btmnrin b-am &5-

Virginia State Examination 36 75 

Application for Land Surveyor B 95 140 

Examination for Land Surveyor B a5 45 

Out of State Proctor 50 

Dishonored check 25 

§ 5.2. Character. 

Applicants must be of good moral character. 

§ 5.3. Requirements for land surveyor~in~training. 

The education or experience, or both, and examination 
requirements for land surveyor~in~training status are as 
follows: 

I. An applicant who has graduated from a surveying 
or surveying technology curriculum of four years or 
more approved by the board as being of satisfactory 
standing shall be admitted to an eight-hour written 
examination in the Fundamentals of Land Surveying. 
Upon passing such examination, the applicant shall be 
enrolled as a land surveyor-in-training, if he the 
applicant is otherwise qualified. 

2. An applicant who has graduated from a curriculum 
related to surveying of four years or more as 
approved by the board and with a specific record of 
two years of progressive, approved professional 
experience in land surveying shall be admitted to an 
eight-hour examination in the Fundamentals of Land 
Surveying. Upon passing such examination, the 

applicant shall 
surveyor-in-training, 
qualified. 

be enrolled as a land 
if lie the applicant is otherwise 

3. An applicant who has graduated !reHt aa earned at 
least a four-year bachelors degree in a field unrelated 
to surveying eurrieHlHm <>f f6lir years "" mere as 
aeeeptable ta may be approved by the board with a 
specific record of four years of approved professional 
experience in land surveying of which three of these 
years shall be progressive , . The applicant shall be 
admitted to an eight-hour examination in the 
Fundamentals of Land Surveying. Upon passing such 
examination, the applicant shall be enrolled as a land 
surveyor-in-training, if lie the applicant is otherwise 
qualified. 

4. An applicant who has graduated from a surveying 
curriculum of two years or more approved by the 
board with a specific record of six years of approved 
professional experience in land surveying of which 
four of these years shall be progressive, shall be 
admitted to an eight-hour written examination in the 
Fundamentals of Land Surveying. Upon passing such 
examination, the applicant shall be enrolled as a land 
surveyor-in-training, if he the applicant is otherwise 
qualified. 

5. An applicant who has successfully completed a 
survey apprenticeship program approved by the board 
with at least 480 hours of surveying related classroom 
instruction with a specific record of eight years of 
approved professional experience in land surveying of 
which six of these years shall be progressive, shall be 
admitted to an eight-hour written examination in the 
Fundamentals of Land Surveying. Upon passing such 
examination, the applicant shall be enrolled as a land 
surveyor-in-training, if lie the applicant is otherwise 
qualified. 

6. An applicant who has graduated from high school 
with evidence of successful completion of courses in 
algebra. geometry and trigonometry with a specific 
record of ten years of approved professional 
experience in land surveying of which eight of these 
years shall be progressive, shall be admitted to an 
eight-hour written examination in the Fundamentals of 
Land Surveying. Applicants who have accumulated 
college credits may apply credit hours approved by 
the board to help meet the experience requirement. 
One year of experience credit will be given for 40 
semester hours of approved college credit. Upon 
passing such examination, the applicant shall be 
enrolled as a land surveyor-in-training, if lie the 
applicant is otherwise qualified. 

§ 5.4. Requirements for a licensed land surveyor. 

A land surveyor-in-training with a specific record of four 
years of approved professional experience, of which a 
minimum of three years of progressive experience has 
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been on land surveying projects under the supervision of a 
licensed land surveyor, shall be admitted to "" eight hatlr 
a six-hour written examination in the Principles and 
Practice of Land Surveying and a two-hour Virginia state 
examination Upon passing such examination the 
applicant shall be granted a license to practice land 
surveying, provided the applicant is otherwise qualified. 

§ 5.5. Requirements for a licensed land surveyor B. 

A. An applicant shall hold a valid license as a land 
surveyor and present satisfactory evidence of two years of 
progressive professional experience in land surveyor B 
professional land surveying, as defined in § 54.1-408 of the 
Code of Virginia, under the supervision and direction of a 
licensed land surveyor B or professional engineer. 

B. An applicant shall also present satisfactory evidence 
of having passed college level courses in hydraulics, 
acceptable to the board. 

C. An applicant shall pass an eight-hour written 
examination as developed by the board. Upon passing such 
examination the applicant shall be granted a license as a 
Land Surveyor B, if he is otherwise qualified. 

§ 5.6. Education. 

Any applicant who has attended an institution not 
located in the United States shell have his degree 
evaluated by an education evaluation service if credit for 
such education is sought. The board reserves the right to 
reject any evaluation submitted by the applicant. 

§ 5.7. Experience standards. 

A. "Approved professional experience" means diversified 
training in land surveying under the supervision and 
direction of a licensed land surveyor. This experience shall 
have been acquired in positions requiring the exercise of 
independent judgment, initiative and professional skill in 
the office and field. Experience may be gained either 
prior to or after education is obtained. 

B. An applicant shall submit written verification from a 
licensed land surveyor of work experience from each 
employment engagement utilized as professional experience 
on forms provided by the board. 

§ 5.8. Examinations. 

A. The examination for land surveying under § 54.1-400 
of the Code of Virginia shall consist of two parts, each 
part being of eight hours duration. Part I shall consist of 
an eight~hour examination in the Fundamentals of Land 
Surveying. Part II shall consist of a fear fteHr six-hour 
examination in the Principles and Practice of Land 
Surveying , a three heHr Celeaial Demaia eJeamiaatiea, and 
a eae B:etl:r two-hour Virginia state examination. These 
examinations shall be given semiannually at times 
designated by the board. 
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B. The examination for land surveying under § 54.1-408 
of the Code of Virginia (Land Surveyor B) shall be of 
eight hours duration and shall be given annually at a time 
designated by the board. 

C. Unless otherwise stated, applicants approved to sit for 
an examination must register and submit the required 
examination fee to be received in the board office at a 
time designated by the board. Applicants not properly 
registered shall not be allowed into the examination site. 

Be G racliag. 

D. Candidates shall be notified of passing or failing but 
shall not be notified of actual scores. Only the board and 
its staff shall have access to examination papers, scores 
and answer sheets. Examinations may not be reviewed. 

l. Part I of the written examination shall have a 
value of 100. The passing grade shall be 70 or above. 

2. Each portion of the Part II of the written 
examination shall have a value of 100. The passing 
grade shall be 70 or above. 

3. For the Land Surveyor B examination, each 
applicant must obtain a minimum passing grade of 75 
out of 100 for the entire eight-hour examination. 

E. Reexamination. 

Upon payment of a reexamination fee, an applicant may 
retake parts of the written examination which may have 
been failed. Should the applicant not pass an examination 
within three years after being approved, the applicant 
must reapply and meet all current entry requirements. 

§ 5.9. Licensure by comity. 

A person holding a license to engage in the practice of 
land surveying issued on comparable qualifications from a 
state, territory or possession of the United States and 
experience satisfactory to the board, will be given comity 
consideration. Full credit will be given to an applicant who 
has passed the NCEES examinations for surveyors in other 
jurisdictions as required in Virginia. However, the 
applicant may be required to take such examinations as 
the board deems necessary to determine his qualifications, 
but in any event, lie the applicant shall be required to 
pass a written Virginia State examination of not less than 
ooe llt1tlF two hours in duration. The examination shall 
include questions on law, procedures and practices 
pertaining to land surveying in Virginia. 

§ 5.10. Minimum standards and procedures for land 
boundary surveying practice. 

The following minimum standards and procedures are to 
be used for boundary surveys performed in the 
Commonwealth of Virginia. The application of the 
professional's seal aftft , signature and date as required by 
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these regulations shall be evidence that the boundary 
survey ar 6!i>el' lafttl '*"""'Y !a be used fer eeHveyaHee <ff 
!ltle ar mortgage ~ur~oses is correct to the best of the 
professional's knowledge and belief, and complies with the 
minimum standards and procedures. 

A. Research procedure. 

The professional shall search the land records for the 
proper description of the land to be surveyed and obtain 
the description of adjoining land as it pertains to the 
common boundaries. The professional shall have the 
additional responsibility to utilize any other available data 
pertinent to the survey being performed from any other 
source that is known. Evidence found, from all sources, 
shall be carefully compared with that located and found in 
the field survey in order to establish aid in the 
establishment of the correct boundaries of the land being 
surveyed. The professional shall clearly note any 
inconsistency found in the common boundaries between 
the land being surveyed and the adjoining land. It is not 
the intent of this regulation to require the professional to 
research the question of title or encumbrances on the land 
involved. 

B. Minimum field procedures. 

1. Angular measurement. Angle measurements made 
for traverse or boundary survey lines will be made by 
using a properly adjusted transit type instrument 
which allows a direct reading to a minimum accuracy 
of 30 seconds of arc or metric equivalent. The 
number of angles turned at a given station or corner 
will be the number which, in the judgment of the 
professional, can be used to substantiate the average 
true angle considering the condition of the instrument 
being used and the existing field conditions. 

2. Linear measurement. Distance measurement for the 
lines of traverse or lines of the boundary '*"""'Y9 
survey shall be made with metal tapes which have 
been checked and are properly calibrated as to 
incremental distances, or with properly calibrated 
electronic distance measuring equipment following 
instructions and procedures established by the 
manufacturer of such equipment. All linear 
measurements shall be reduced to the horizontal plane 
and other necessary corrections performed before 
using for computing purposes. 

3. Field traverse and boundary closure. The maximum 
permissible error of closure for a field traverse in 
connection with a boundary survey located in a rural 
area shall be one !6ft! part in 5;00G - flF Ffltlffie 
e~uioaleRt ffi ~erimeter leftgtft 10,000 (1/10,000) . The 
attendant angular closure shall be that which will 
sustain the ~ !6ft! one part in 10,000 (1!10,000) 
maximum error of closure. The maximum permissible 
error of closure for a traverse in connection with a 
boundary survey located in an urban area shall be 
one !6ft! ift M,GOO - ar Ffltlffie e~eivaleflt <ff 

perimeter leftgtft part in 20,000 ( 1/20,000) . The 
attendant angular closure shall be that which will 
sustain the l/19,999 !6ft! one part in 20,000 (1/20,000) 
maximum error of closure. 

4. Monumentation. As a requisite for completion of 
the work product, each boundary survey of a tract or 
parcel of land shall be monumented with objects 
made of permanent material at all comers and 
changes of direction on the boundary with the 
exceptions of meanders, such as meanders of streams, 
tidelands, lakes, swamps and prescriptive road 
rights-of-way; and each such monument, other than a 
natural monument, shall, when feasible, be identzfied 
by a temporary witness stake (which may be wooden). 
Where it is not feasible to set actual corners, 
appropriate reference monuments shall be set, 
preferably on line, and the location of each shall be 
shown on the plat or map of the boundary. 

All boundaries, both exterior and interior, of the 
original survey for any division or partition of land 
shall be monumented in accordance with the 
provzszons of this subdivision, when such 
monumentation is not regulated by the provisions of 
a local subdivision ordinance. 

C. Office procedures. 

l. Computations. The computation of field work data 
shall be accomplished by using the mathematical 
routines that produce closures and mathematical 
results that can be compared with descriptions and 
data of record. Such computations shall be used to 
determine the final boundary of the land involved. 

2. Plats and maps. The following information shall be 
shown on all plats or maps, or both, used to depict 
the results of the boundary survey: 

a. The title of the boundary plat identifying the land 
surveyed and showing the district and county or city 
in which the land is located and scale of drawing . 

b. The 6WfteFs name name of owner of record and 
deed book teferenced where the acquisition was 
recorded. 

c. Names of all a<ljaeeftt ewHeF& adjoining owners of 
record with deed book references, or subdivision lot 
designations. 

d. Names of highways and roads with route number, 
and widths of right-of-way, or distance to the center 
of the physical pavement and pavement width, 
name of railroads, streams adjoining or running 
through the land, and other prominent or 
well-known objects or areas which are informative 
as to the location of the boundary survey , including 
but not limited to a distance to the nearest road 
intersection, or prominent or well-known object. In 
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cases of remote areas, a scaled position with the 
latitude and longitude must be provided. 

e. Bearings of all property lines and meanders to 
nearest 10 seconds of arc , or metric equivalent. 

f. Distances of all property lines and meanders to 
the nearest one hundredth (.01) of a foot or metric 
equivalent. 

g. Area to the nearest hundredth (.01) of an acre or 
metric equivalent for rural located surveys. 

h. Area to the nearest square foot or Eleeimal 
thousandth (0.001) of an acre or metric equivalent 
for urban located surveys. 

i. North arrow and source of meridian used for the 
survey. 

j. On interior surveys, a reference bearing and 
distance to a property corner of an adjoining owner. 

k. Tax map designation of parcel number if 
available. 

1. Etteft Description of each monument found and 
each monument set by the professional. 

m. A statement that the boundary survey shown is 
based on a current field survey. The application of 
the land surveyor's seal, signature and date shall 
constitute compliance with all the current standards 
of a boundary as of the date of the application of 
signature unless otherwise clearly stated in the title 
of the plat that it is to be construed otherwise. 

n. If the land boundaries shown on the plat are the 
result of a compilation from deed or plats, or both, 
or based on a survey by others, that fact will be 
clearly stated and the title of the plat shall clearly 
depict that the plat does not represent a current 
boundary survey. 

~r. o. Name and address of the prefessieaal land 
surveyor. 

3. Metes and bounds description. The professional 
shall prepare a metes and bounds description in 
narrative form, rf requested by the client or their 
agent, for completion of any newly performed 
boundary survey. The description shall reflect all 
metes and bounds, the area of the property described, 
all pertinent monumentation, names of record owners 
or other appropriate identification of all adjoiners, 
and any other data or information deemed as 
warranted to properly describe the property. 
Customarily, the metes and bounds shall be recited in 
a clockwise direction around the property. For 
subdivisions, the professional shall prepare a metes 
and bounds description in narrative form for only the 
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exterior boundaries of the property. 

No metes and bounds description shall be required for 
the venfication or resetting of the corners of a lot or 
other parcel of land in accordance with a previously 
performed boundary survey, such as a lot in a 
subdivision where it is unnecessary to revise the 
record boundaries of the lot. 

§ 5.11. Minimum standards and procedures for surveys 
determining the location of physical improvements. 

A. The following minimum standards and procedures 
are to be used for surveys determining the location of 
physical improvements on any parcel of land or lot 
containing less than five acres or metric equivalent 
(sometimes also known as "building location survey," 
"house location surveys," ''physical surveys," etc.) in the 
Commonwealth of Virginia. The application of the 
professional's seal, signature and date as required by these 
regulations shall be evidence that the survey determining 
the location of physical improvements is correct to the 
best of the professional's knowledge and belief, and 
complies with the minimum standards and procedures set 
forth in this section. 

B. The professional shall determine the position of the 
lot or parcel of land in accordance wrth the intent of the 
original survey, to the satisfaction of the land surveyor, 
and shall set or verify permanent monumentation at each 
corner of the property, consistent with the monumentation 
provisions of subdivision B 4 of § 5.10 of these 
regulations; all such monumentation other than natural 
monumentation, shall, when feasible, be identified by 
temporary witness markers (which may be wooden). 

When the professional finds discrepancies of sufficient 
magnitude to warrant, in his opinion, the performance of 
a land boundary survey (pursuant to the provisions of § 
5.10), he shall so inform the client or the client's agent 
that such boundary survey is deemed warranted as a 
requisite to completion· of the physical improvements 
survey. 

The location of the following shall be determined in the 
field: 

I. All fences in the near proximity to the boundary 
lines and other fences which may reflect lines of 
occupancy or possession. 

2. All other physical improvements on the property 
and all man-made or installed structures, including 
buildings, stoops, porches, chimneys, visible evidence 
of underground features (such as manholes, catch 
basins, telephone pedestals, power transformers, etc.), 
power lines and poles, and telephone lines and poles. 

3. Cemeteries, t/ known or disclosed in the process of 
performing the survey; roads or travelways crossing 
the property which serve other properties; and 
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streams, creeks, and other defined drainage ways. 

4. Any other visible evidence of physical 
encroachment on the property. 

C. The plat reflecting the work product shall be drawn 
to scale and shall show the following, unless requested 
otherwise by the client and so noted on the plat: 

1. The bearings and distances for the boundaries and 
the area of the lot or parcel of land shall be shown 
in accordance with record data, unless a current, new 
boundary survey has been performed in conjunction 
with the physical improvements survey. If needed to 
produce a closed polygon, the meander lines necessary 
to verify locations of streams, tidelands, lakes and 
swamps shall be shown. All bearing shall be shown in 
clockwise direction, unless otherwise indicated. 

2. North arrow, in accordance with record data. 

3. All fences in the near proximity to the boundary 
lines and other fences which may reflect lines of 
occupancy or possession. 

4. All improvements and other pertinent features on 
the property as located in the field pursuant to 
subsection B of this section. 

5. Any physical encroachment, including fences, across 
a property line shall be identified and dimensioned 
with respect ta the property line. When 
monumentation is not required, the surveyor shall 
clearly note on the plat "no corner markers set" and 
the reason to include name of insurers. 

6. On parcels where compliance with restriction zs m 
question, provide the closest dimension (to the nearest 
0.1 foot) or metric equivalent from the front property 
line, side property line, and if pertinent, rear property 
line ta the principal walls of each building. Also, all 
principal building dimensions (to the nearest 0.1 foot) 
or metric equivalent. 

7. Building street address numbers, as displayed on 
the premises, or so noted if no numbers are 
displayed. 

8. Stoops, decks, parches, chimneys, balconies, floor 
projections, and other similar type features. 

9. Street name(s), as posted or currently identified, 
and as per record data, if different from posted name. 

10. Distance to nearest intersection, based upon 
record data. If not available from record data, 
distance to nearest intersection may be determined 
from best available data, and so qualzfied. 

11. Building restriction /ine(s) per restrictive 
covenants, if shown on the record subdivision plat. 

12. The caption or title af the plat shall include the 
type af survey performed,· lot number, black number, 
section number, and name of subdivision, as 
appropriate, or if not in a subdivision, the name(s) af 
the record owner; town or county, or city; date of 
survey; and scale of drawing. 

13. Adjoining property identification. 

14. All easements and other encumbrances set forth 
on the record subdivision plat, and those otherwise 
known to the professional. 

15. A statement as to whether or not a current title 
report has been furnished to the professional. 

16. Professional's seal, signature and date. 

D. Notwithstanding the monumentation provisions of 
subdivision B of this section or any other provision of 
these regulations, a professional, in performing a physical 
improvements survey, shall not be required to set corner 
monumentation on any property when corner 
monumentation is otherwise required to be set pursuant 
to the provisions of a local subdivision ordinance as 
mandated by § 15.1-465 of the Code of Virginia, ar by 
subdivision A 7 of § 15.1-466 of the Code of Virginia, ar 
where the placing of such monumentation is covered by a 
surety bond, cash escrow, set-aside letter, letter of credit, 
or other performance guaranty. 

E. Moreover, notwithstanding the monumentation 
provisions of subdivision B of this section or any other 
provisions of these regulations, a professional, in 
performing a physical improvements survey, shall not be 
required to set corner monumentation on any property (z) 
when corner monumentation has been set pursuant to the 
provisions of a local subdivision ordinance as mandated 
by § 15.1-465 of the Code af Virginia, or by subdivision A 
7 of § 15.1-466 af the Code af Virginia or (ii) when the 
owner or contract purchaser, or a legal agent therefore, 
agrees in writing when the survey is ordered that such 
corner monumentation shall not be provided in connection 
with such physical improvements survey. When corner 
monumentation is not provided, pursuant to such 
agreement, the land surveyor shall clearly reference on 
the plat the existing manumentatian utilized ta perform 
the physical improvements survey. The provisions of this 
subsection shall apply only ta property located within the 
counties of Arlington, Fairfax, King George, Loudoun, 
Prince William, Spotsylvania, and Stafford,· and the cities 
af Alexandria, Fairfax, Falls Church, Fredericksburg, 
Manassas and Manassas Park. 

F. In no event may these regulations be interpreted or 
construed to require the professional ta perform work af a 
lesser quality ar quantity than that deemed by the 
professional to be prudent or warranted under the 
existing field conditions and circumstances. 

B: MBIH:lffieRtatien. 
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shall be rasaHreealed with 6bjeels ma<le ef perraaneat 
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set, 

§ 5.12. Geodetic surveys. 

All geodetic surveys, including the determination and 
publication of horizontal and vertical values utilizing 
Global Positioning Systems, which relate to the practice of 
land surveying as defined in § 54.1-400 of the Code of 
Virginia, shall be performed under the direct control and 
personal supervision of a licensed land surveyor as 
defined in Part I of these regulations. 

PART VI. 
QUALIFICATIONS FOR CERTIFICATION OF 

LANDSCAPE ARCHITECTS. 

§ 6.1. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

June 1994 

Application $ % 200 

Renewal +95 225 

liNE Examination fWWt 3% t+9B-3-t 4B5 525 

Landscape Architect 
Registration Exam 

'fett Section 49 .... 65 

'fett Section 2 45 49 70 

'fett Section 3 9B B5 120 

'fett Section 4 85 9B 115 

'fett Section 5 +95 +H> 130 

'fett Section 6 B5 +00 120 - Section 7 6B &a 85 

Out of State Proctor 50 
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Dishonored checks 25 

§ 6.2. Character. 

Applicants must be of good moral character. 

§ 6.3. Requirements for certification. 

The education or experience, or both, and examination 
requirements for certification as a landscape architect are 
as follows: 

1. An applicant who has graduated from an accredited 
landscape architecture curriculum approved by the 
board shall be admitted to a written examination. 
Upon passing such examination, the applicant shall be 
certified as a landscape architect, if fte is otherwise 
qualified. 

2. An applicant who has obtained eight years of 
combined education and experience, evaluated in 
accordance with Table II, shall be admitted to a 
written examination approved by the board. Upon 
passing such examination, the applicant shall be 
certified as a landscape architect, if fte is otherwise 
qualified. 

§ 6.4. Experience standard. 

Professional landscape architectural training and 
experience shall be progressive in complexity and based 
on a knowledge of natural, physical and matllematie 
mathematical sciences, and the principles and methodology 
of landscape architecture. 

§ 6.5. Examination. 

A. All applicants for original certification in Virginia are 
required to pass a UaifsFFR Natieaal Examiaatien fH-N-Et 
the Landscape Architect Registration Examination (LARE) 
after meeting the education and experience requirements 
as provided in these regulations. 

B. The Virginia board is a member of the Council of 
Landscape Architectural Registration Boards (CLARB) and 
as such is authorized to administer the CLARB 
examinations. 

C. The Uniferra Natieaal Ellaraiaatien fUNEt Landscape 
Architect Registration Examination (LARE) will be offered 
at least once per year at a time designated by the board. 

D. Grading of the examination shall be in accordance 
with the national grading procedures established by 
CLARB. The board shall adopt the scoring procedures 
recommended by CLARB. 

E. Unless otherwise stated, applicants approved to sit for 
an examination shall register and submit the required 
examination fee to be received in the board office at a 
lia>e designates by !be l>6arfr. no later than 75 days 
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before the next administration of the examination. 
Applicants not properly registered shall not be allowed 
into the examination site. 

F. Examinees will be given specific instructions as to 
the conduct of each section of the exam at the exam site. 
Examinees are required to follow these instructions to 
assure fair and equal treatment to all examinees during 
the course of the examination. Evidence of misconduct 
may result in voided examination scores or other 
appropriate disciplinary action. 

G. Examinees will be advised only af I'ftSSlHg .,. ffiHffig 
the eJ£amiH:atien of their passing or failing score and the 
CLARE minimum passing or failing score . Only the board 
and its staff shall have access to examination papers, 
scores and answer sheets. 

H. Examination reviews. 

Upon written request to the board within 30 days of 
receiving examination results, examinees will be permitted 
to view individually view 6B-ly their own fa.i.letl 
performance problems for infeFmatieaal fJHFpeses failed 
sections only. Examination appeals f6f'- gmde eftanges are 
ftet permitted in accordance with the CLARE score 
verification process . 

I. Should an applicant not pass an examination within 
three years after being approved, the applicant must 
reapply and meet all current entry requirements. 

§ 6.6. Certification by comity. 

Any applicant who has passed an examination in another 
jurisdiction of the United States or province of Canada 
comparable to the examination required by these 
regulations or who is CLARE certified and who is 
currently licensed or certified in another jurisdiction of 
the United States or province of Canada may have the 
required Virginia examinations waived, provided that he 
meets- all other qualifications are met . 
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TABLE II. 

TABLE OF EQUIVALENTS FOR EDUCATION AND EXPERIENCE 
FOR CERTIFIED LANDSCAPE ARCHITECTS. 

EDUCATION CREDITS EXPERIENCE CREDITS 

DESCRIPTION 

A~1. Credits toward a degree in 
landscape architecture from an 
accredited school of landscape architecture. 

A·2. Degree in landscape architecture 
or credits toward that degree from a 
non·accredited school of landscape architecture. 

A·3. Degree or credits toward that degree 
in an allied profesional discipline, i.e., 
architecture, civil engineering, environmental 
science. approved by the board. 

A-4. Any other bachelor degree, or credits 
toward that degree. 

A-5. Diversified experience in landscape architecture 
under the direct supervision of a certified landscape 
architect. 

Ao6. Diversified experience directly related to 
landscape architecture when under the direct 
supervision of an architect, civil engineer, or 
"credentialed" planner. 

FIRST 
2 YEARS 

100% 

100% 

75% 

50% 

MAXIMUM 
SUCCEEDING CREDIT 
YEARS ALLOWED 

100% 4 years 

100% 4 years 

100% 3 years 

75% 2 years 

MAXIMUM 
CREDIT CREDIT 

ALLOWED ALLOWED 

100% no limit 

SO% 4 years 

EXPLANATION OF REQUIREMENTS_~-:--::--:--:-:--:--c-:--:-::--:---::-:----------------
B·1 Education Credits. Education credits shall be subject to the following conditions: 

B-1.1. Applicants with a degree specified in A·l through A·4 will be allowed the credit shown in the Maximum 
Credit Allowed column, regardless of the length of the degree program . 

. 2. With a passing grade, 32 semester credit hours or 48 quarter hours is considered to be one year. Fractions 
greater than one-half year will be counted one-half year and smaller fractions will not be counted. 

8·2 Experience Credits. Experience credits shall be subject to the following conditions: 

8·2.1. Every applicant must earn at least two years of experience credit under category A-5. 

Vol. 10. Issue 5 Monday, November 29, 1993 

1033 



Proposed Regulations 

PART VII. 
QUALIFICATIONS FOR CERTIFICATION OF 

INTERIOR DESIGNERS. 

§ 7.1. Definitions. 

The following definitions shall apply in the regulations 
relating to the certification of interior designers: 

"Diverszfied experience" includes the identification, 
research and creative solution of problems pertaining to 
the function and quality of the interior environment. 

"Monitored experience" means diversified experience in 
interior design under the supervision of a person eligible 
for certification as an interior designer, a certified or 
licensed interior designer, an architect or a professional 
engineer. 

§ 7.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $150 

Renewal 150 

Dishonored check 25 

§ 7 .3. Character. 

Applicants must be of good moral character. 

§ 7 .4. Experience standard. 

Elf~erieRee lft - tlesigft sllaH be <liversifie<l 
Diverszfied experience shall be gained in accordance with 
these regulations. Monitored experience gained under the 
supervision of a professional engineer shall be discounted 
at 50% with a maximum credit of six months. Periods of 
self-employment shall be verified with a list of projects, 
dates, scope of work and letters of verification by at least 
three clients. 

§ 7.5. References. 

Applicants shall submit three references from persons 
who know of the applicant's work and have known the 
applicant for at least one year. Persons supplying 
references may be persons eligible to be certified interior 
designers, certified or licensed interior designers, 
architects or professional engineers. 

PART VIII. 
QUALIFICATIONS FOR REGISTRATION AS A 

PROFESSIONAL CORPORATION. 

§ 8.1. Definitions. 

"Employee"" of a corporation, for purposes of stock 
ownership, is a person regularly employed by the 

corporation who devotes 60% or more of his gainfully 
employed time to that of the corporation. 

§ 8.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application 
$ "" 

180 

Designation for branch office 25 50 

Renewal +ee 150 

Renewal of branch office 25 

Reinstatement of branch office 25 

Dishonored check 25 

§ 8.3. Application requirements. 

A. All applicants shall have been incorporated in the 
Commonwealth of Virginia, or, if a foreign professional 
corporation, shall have obtained a certificate of authority 
to do business in Virginia from the State Corporation 
Commission, in accordance with § 13.1·544.2 of the Code of 
Virginia. 

B. Each application shall include certified true copies of 
the articles of incorporation, bylaws and charter, and, if a 
~ormgn professional corporation, the certificate of authority 
ISSUed by the State Corporation Commission. 

C. Articles of incorporation and bylaws. 

The following statements are required: 

I. The articles of incorporation or bylaws shall 
specifically state that cumulative voting is prohibited. 

2. The bylaws shall state that at least 2/3 of the 
capital stock must be held by persons duly licensed or 
certified to render the services of an architect 
professional engineer, land surveyor or landscap~ 
architect. The remainder of the stock may be issued 
only to and held by individuals who are employees of 
the corporation. 

3. The bylaws shall state that nonlicensed or 
noncertified individuals will not have a voice or 
standing in any matter affecting the practice of the 
corporation requiring professional expertise or 
considered professional practice, or both. 

D. Board of directors. 

A corporation may elect to its board of directors not 
more than 1 I 3 of its members who are employees of the 
corporation and are not authorized to render professional 
services. 

At least 2/3 of the board of directors shall be licensed 
or certified to render the services of architecture, 
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professional engineering, land surveying or landscape 
architecture, or any combination thereof. 

At least one director currently licensed 
each profession offered or practiced 
substantially full time to the business of the 
provide effective supervision and control 
professional product. 

E. Joint ownership of stock. 

or certified in 
shall devote 
corporation to 
of the final 

Any type of joint ownership of the stock of the 
corporation is prohibited. Ownership of stock by 
nonlicensed or noncertified employees shall not entitle 
those employees to vote in any matter affecting the 
practice of the professions herein regulated. 

F. Branch offices. 

If professional services are offered or rendered in a 
branch o!fice(s), a separate branch office designation form 
shall be completed for each branch office located in 
Virginia. Persons in responsible charge shall be designated 
in accordance with these regulations. 

§ 8.4. Certificates of authority. 

Certificates of authority shall be issued in two 
categories, general or limited. A general certificate of 
authority will entitle the corporation to practice the 
professions of architecture, professional engineering, land 
surveying and landscape architecture. A limited certificate 
of authority will permit a corporation to practice only the 
professions shown on its certificate of authority, 
architecture, engineering, land surveying, landscape 
architecture or in any combination thereof. 

§ 8.5. Foreign corporations. 

In addition to these regulations, the bylaws shall state 
that the corporation's activities shall be limited to 
rendering the services of architecture, professional 
engineering, land surveying and landscape architecture, or 
any combination thereof. 

The corporation shall provide the name and address of 
each stockholder of the corporation who will be providing 
the professional service(s) in Virginia and whether such 
stockholder is licensed or certified to perform the 
professional service(s) in Virginia. 

§ 8.6. Amendments and changes. 

A. Amendments to charter, articles of incorporation or 
bylaws. 

A corporation holding a certificate of authority to 
practice in one or in any combination of the professions 
covered in these regulations shall file with the board, 
within 30 days of its adoption, a certified true copy of any 
amendment to the articles of incorporation, bylaws or 
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charter. 

B. Change in directors or shareholders. 

In the event there is a change in corporate directors or 
shareholders, whether the change is temporary or 
permanent and whether it may be caused by death, 
resignation or otherwise, the certificate of authority shall 
be automatically modified to be limited to that 
professional practice permitted by those pertinent licenses 
or certificates held by the remaining directors and 
shareholders of the corporation. Unless otherwise provided, 
in the event that such change results in noncompliance 
with these regulations and applicable statutes, the 
certificate of authority shall be automatically suspended 
until such time as the corporation comes into compliance 
with these regulations. The corporation shall notify the 
board within 30 days of any such change. 

C. Change of name, address and place of business. 

Any change of name (including assumed names) 
address, place of business in Virginia, or person(s) in 
responsible charge of the profession(s) practiced or 
offered at each place of business shall be reported to the 
board within 30 days of such an occurrence. 

PART IX. 
QUALIFICATIONS FOR REGISTRATION AS A 

PROFESSIONAL LIMITED LIABILITY COMPANY. 

§ 9. I. Definitions. 

"Professional limited liability company" means a limited 
liability company organized in accordance with Chapter 
I3 (§ I3.I-IIOO et seq.) of Title I3.I of the Code of 
Virginia for the sole and specific purpose of rendering the 
professional services of architecture, professional 
engineering, land surveying and landscape architecture. 

"Manager" is a person or persons designated by the 
members of a limited liability company to manage the 
limited liability company as provided in the articles of 
organization or an operating agreement, and who is duly 
licensed or otherwise legally authorized to render the 
professional services of architecture, professional 
engineering, land surveying and landscape architecture in 
the Commonwealth of Virginia. 

"Member" means an individual or professional business 
entity that owns an interest in a limited liability 
company, and who is duly licensed or otherwise legally 
authorized to render the professional services of 
architecture, professional engineering, land surveying and 
landscape architecture in the Commonwealth of Virginia. 

§ 9.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $ 125 
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Renewal 70 

Dishonored check 25 

§ 9.3. Application requirements. 

A. All applicants shall have obtained a certificate of 
organization in the Commonwealth of Virginia or, zf a 
foreign professional limited liability company, shall have 
obtained a certificate of registration to do business in 
Virginia from the State Corporation Commission, in 
accordance with§ 13.1-1105 of the Code of Virginia. 

B. Each application shall include a certified true copy of 
the certzjicate of organization or, if a foreign professional 
limited liability company, a certificate of registration 
issued by the State Corporation Commission. 

C. Each application shall be accompanied by a written 
affirmative affidavit that attests to the following 
inclusions to the articles of organization or operating 
agreement. 

1. The articles of organization or operating agreement 
shall state the specific purpose of the professional 
limited liability company. 

2. The articles of organization or operating agreement 
shall attest that membership is composed of two or 
more individuals or professional business entities, and 
at least 2/3 of which are duly licensed to render 
professional services within the Commonwealth of 
Virginia. The remaining membership interest may be 
held only by employees of the company whether or 
not they are licensed or otherwise legally authorized 
to render professional services. 

3. The articles of organization or operating agreement 
shall attest that all members, managers, employees 
and agents who render professional services of 
architecture, professional engineering, land surveying 
or landscape architecture are duly licensed to provide 
those services. 

4. The person executing the document shall sign it 
and state beneath his signature his name and the 
capacity in which he signs. 

D. Unless the articles of organization or an operating 
agreement provides for management of a professional 
limited liability company by a manager or managers, 
management of a limited liability company shall be vested 
in its members, all of which must be duly licensed or 
otherwise legally authorized to render the professional 
services within the Commonwealth for which the company 
was formed. 

The manager must be an individual or professional 
business entity duly licensed or otherwise legally 
authorized to render the same professional services within 
the Commonwealth for which the company was formed. 

§ 9.4. Certzfzcates of authority, 

A certificate of authority shall be issued by the board in 
two categories, general or limited. A general certzficate of 
authority will permit a professional limited liability 
company to practice the professions of architecture, 
professional engineering; land surveying and landscape 
architecture. A limited certzficate of authority will permit 
a professional limited liability company to practice only 
the professions shown on its certrficate of authority, 
architecture, professional engineering, land surveying, 
landscape architecture, or any combination thereof. 

§ 9.5. Foreign professional limited liability companies. 

In addition to the requirements of these regulations, the 
articles of organization or operating agreement shall state 
that the professional limited liability company's activities 
shall be limited to rendering the professional services of 
architecture, professional engineering, land surveying and 
landscape architecture, or any combination thereof. 

The professional limited liability company shall provide 
the name and address of each manager or member who 
will be providing the professional service(s) in Virginia and 
whether such manager or member is licensed or certified 
to perform the professional service(s) in Virginia. 

§ 9.6. Amendments to articles of organization, operating 
agreements or certzficate of organization; change in 
managers or members; change in name, address and place 
of business. 

A. A professional limited liability company holding a 
certzficate of authority to practice in one or in any 
combination of the professions covered in these 
regulations shall file with the board, within 30 days of its 
adoption, a certified true copy of any amendment to the 
articles of organization, operating agreement or certificate 
of organization. 

B. In the event there is a change of professional limited 
liability company managers or members, whether the 
change is tempormy or permanent and whether it may be 
caused by death, resignation or otherwise, the certzficate 
of authority shall be automatically modzfied to be limited 
to that professional practice permitted by those pertinent 
licenses or certificates held by the remaining managers or 
members of the professional limited liability company. 
Unless otherwise provided, in the event that such change 
results in noncompliance with these regulations and 
applicable statutes, the certificate of authority shall be 
automatically suspended until such time as the 
professional limited liabtlity company comes into 
compliance with these regulations. The professional limited 
liability company shall notify the board within 30 days of 
any such change. 

No member of the professional limited liability company 
may transfer or sell its membership interest in the 
company, except to the company, or unless at least 2/3 of 
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the remamzng membership interest is held by individuals 
or professional business entities duly licensed or otherwise 
authorized to render the professional services of the 
company. 

C. Any change of name (including assumed names), 
address, place of business in Virginia, registered agent or 
person(s) in responsible charge of the profession(s) 
practiced or offered shall be reported fa the board within 
30 days of such an occurrence. 

PART!*. X. 
QUALIFICATIONS FOR REGISTRATION AS A 

BUSINESS ENTITY , OTHER THAN A 
PROFESSIONAL CORPORATION AND 

PROFESSIONAL LIMITED LIABILITY COMPANY. 

§ lhl-c 10.1. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $ 125 

Designation for branch office 45 

Renewal 70 

Renewal of branch office 25 

Reinstatement of branch office 25 

Dishonored check 25 

§ 9± 10.2. Application requirements. 

A. In accordance with § 54.1-411 of the Code of Virginia, 
applicants shall register with the board on a form 
approved by the board. 

B. If a partnership, a copy of the partnership agreement 
shall be included with the application. Not less than 2/3 of 
the general partners shall be licensed professionals. 

C. If a corporation, the application shall include certified 
true copies of the articles of incorporation, bylaws and 
charter, and if a foreign corporation, a certificate of 
authority issued by the State Corporation Commission. 

D. If a limited liability company, the application shall 
include a certified true copy of the certificate of 
organization issued by the State Corporation Commission, 
and, if a foreign limited liability company, a certified true 
copy of the certificate of authority issued by the State 
Corporation Commission. 

E. If professional services are offered or rendered in a 
branch office(s), a separate branch office designation form 
shall be completed for each branch office located in 

· Virginia. Persons in responsible charge shall be designated 
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in accordance with these regulations. 

§ 9*- I0.3. Registration certification. 

The application shall contain an affidavit by an 
authorized official in the corporation, partnership, sole 
proprietorship, limited liability company, or other entity 
unit that the practice of architecture, professional 
engineering, land surveying or certified landscape 
architecture to be done by that entity shall be under the 
direct control and personal supervision of the licensed or 
certified full-time employees identified in the application 
as responsible for the practice. In addition, the licensed or 
certified employees responsible for the practice shall sign 
their names indicating that they are full-time employees 
and in responsible charge, and that they understand and 
shall comply with all statutes and regulations of the board. 

§ H. I0.4. Change of status. 

Any changes of status, including but not limited to 
change in entity, name (including assumed names), 
address, place of business or persons in responsible charge 
of the professions practiced or offered at each place of 
business, shall be reported to the board within 30 days of 
such an occurrence. 

In the event there is a change in the licensed or 
certified employees in responsible charge, whether the 
change is temporary or permanent and whether it may be 
caused by death, resignation or otherwise, the registration 
shall be automatically modified to be limited to that 
professional practice permitted by the remaining licensed 
or certified employees, or shall be automatically suspended 
until such time as the entity comes into compliance with 
these regulations. 

PART*: XI. 
RENEWAL AND REINSTATEMENT. 

§ l-11± 11.1. Expiration and renewal. 

A. Prior to the expiration date shown on the license, 
certificate or registration, licenses, certificates or 
registrations shall be renewed for a two-year period upon 
completion of a renewal application and payment of a fee 
established by the board. An applicant must certify that he 
continues to comply with the Standards of Practice and 
Conduct as established by the board. Registrations for 
professional corporations and business entities shall expire 
on December 31 of each odd-numbered year. Branch 
offices may not renew until the main office registration is 
properly renewed. 

B. Failure to receive a renewal notice and application 
shall not relieve the regulant of the responsibility to 
renew. If the regulant fails to receive the renewal notice, 
a copy of the license, certificate or registration may be 
submitted with the required fee as an application for 
renewal, accompanied by a signed statement indicating 
that the applicant continues to comply with the Standards 
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of Practice and Conduct of the board under whose 
authority the license, certificate or registration is issued. 

C. Board discretion to deny renewal. 

The board may deny renewal of a license, certificate or 
registration for the same reasons as it may refuse initial 
licensure, certification or registration or discipline a 
regulant. 

D. If the renewal fee is not received by the board 
within 30 days following the expiration date noted on the 
license, certificate or registration, a late renewal jee equal 
to the regular fee plus $100 shall be required, unless a 
reinstatement fee is otherwise noted. 

§ ~ 11.2. Reinstatement. 

It H the resewal -lee ls tl6t reeeived l>y the boor<! 
- ;w tleys !ellewing the date tl6ted oo the lieeftse; 
eertifieate er registratien, a reiastatemeat -lee e<jll6i te the 
reRewal -lee j3llls $ ±00 shall be required, Uftless a 
Feiastatement fee is etheF.vise H6te&. 

&. A. If the license, certificate or registration has 
expired for six months or more, but less than five years, 
the regulant shall be required to submit a new application, 
which shall be evaluated by the board to determine if the 
applicant meets the renewal requirements. In addition, a 
reinstatement fee equal to the regular renewal fee plus 
$±00 $250 , times the ftUffil>er a! reaewal eyeles the 
lieeftse; eertifieale er registratiea l>es "*fltred shall be 
required ; Uftless a reiastateFReRt -lee ls etllerwise tl6ted . 

&. B. If the license, certificate or registration has 
expired for five years or more, the regulant will be 
required to submit a new application, meet current entry 
requirements, and submit a reinstatement fee equal to the 
regular renewal fee plus $!00; times the HUFRber a! 
renewal eyeles the lieeftse; eertifieate er registratiea l>es 
e*pired. I.R aa event shall aa applieaat be required te pa;
!ees !er mere tltaft leur renewal eyele!r. $250. In addition, 
the board may require the applicant to submit to an 
examination. 

-&. C. Board discretion to deny reinstatement. 

The board may deny reinstatement of a license, 
certificate or registration for the same reasons as it may 
refuse initial licensure, certification or registration or 
discipline a regulant. 

& D. The date the renewal application and fee are 
received in the office of the board shall determine 
whether a license, certificate or registration shall be 
renewed without late renewal or reinstatement , or shall 
be subject to reinstatement application procedures. 

PART .Jfh Xll. 
STANDARDS OF PRACTICE AND CONDUCT. 

§ lbh 12.1. Responsibility to the public. 

The primary obligation of the professional is to the 
public. If the professional judgment of the regulant is 
overruled under circumstances when the safety, health, 
property and welfare of the public are endangered, the 
professional shall inform the employer or client of the 
possible consequences and notify appropriate authorities. 

§ ~ 12.2. Public statements. 

The professional shall be truthful in all professional 
matters. 

A. When serving as an expert or technical witness, the 
professional shall express an opinion only when it is based 
on an adequate knowledge of the facts in the issue and on 
a background of technical competence in the subject 
matter. Except when appearing as an expert witness in 
court or an administrative proceeding when the parties are 
represented by counsel, the professional shall issue no 
statements, reports, criticisms, or arguments on matters 
relating to professional practice which are inspired or paid 
for by an interested party or parties, unless the regulant 
has prefaced the comment by disclosing the identities of 
the party or parties on whose behalf the professional is 
speaking, and by revealing any self-interest. 

B. A professional shall not knowingly make a materially 
false statement or fail deliberately to disclose a material> 
fact requested in connection with his application for 
licensure, certification, registration, renewal or 
reinstatement. 

C. A professional shall not knowingly make a materially 
false statement or fail to deliberately disclose a material 
fact requested in connection with an application submitted 
to the board by any individual or business entity for 
licensure, certification, registration, renewal or 
reinstatement. 

§ t+.3. 12.3. Conflicts of interest. 

The professional shall promptly and fully inform an 
employer or client of any business association, interest, or 
circumstances which may influence the professional's 
judgment or the quality of service. 

A. The professional shall not accept compensation, 
financial or otherwise, from more than one party for 
services on or pertaining to the same project, unless the 
circumstances are fully disclosed in writing to all parties 
of current interest. 

B. The professional shall neither solicit nor accept 
financial or other valuable consideration from suppliers for 
specifying their products or services. 

C. The professional shall not solicit or accept gratuities, 
directly or indirectly, from contractors, their agents, or 
other parties dealing with a client or employer ifil 
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connection with work for which the professional is 
responsible. 

§ H± 12.4. Solicitation of work. 

In the course of soliciting work: 

I. The professional shall not bribe. 

2. The professional shall not falsify or permit 
misrepresentation of the professional's work or an 
associate's academic or professional qualifications, nor 
shall the professional misrepresent the degree of 
responsibility for prior assignments. Materials used in 
the solicitation of employment shall not misrepresent 
facts concerning employers, employees, associates, 
joint ventures or past accomplishments of any kind. 

§ Hfr. 12.5. Competency for assignments. 

A. The professional shall undertake to perform 
professional assignments only when qualified by education 
or experience and licensed or certified in the profession 
involved. The professional may accept an assignment 
requiring education or experience outside of the field of 
the professional's competence, but only to the extent that 
services are restricted to those phases of the project in 
which the professional is qualified. All other phases of 
such project shall be the responsibility of licensed or 
certified associates, consultants or employees. 

B. A professional shall not misrepresent to a prospective 
or existing client or employer his qualifications and the 
scope of his responsibility in connection with work for 
which he is claiming credit. 

C. The professional shall adhere to all m1mmum 
standards and requirements pertaining to the practice of 
his own profession as well as other professions if 
incidental work is performed. 

§ H-fr. 12.6. Professional responsibility. 

A. The professional shall not knowingly associate in a 
business venture with, or permit the use of the 
professional's name or firm name by any person or firm 
where there is reason to believe that person or firm is 
engaging in activity of a fraudulent or dishonest nature or 
is violating statutes or any of these regulations. 

B. A professional who has direct knowledge that another 
individual or firm may be violating any of these 
provisions, or the provisions of Chapters 1 through 3 of 
Title 54.1, or Chapter 7 of Title 13.1 of the Code df 
Virginia, shall immediately inform the secretary of the 
board in writing and shall cooperate in furnishing any 
further information or assistance that may be required. 

C. The professional shall, upon request or demand, 
produce to the board, or any of its agents, any plan, 
document, book, record or copy thereof in his possession 
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concerning a transaction covered by these regulations, and 
shall cooperate in the investigation of a complaint filed 
with the board against a licensee. 

D. A professional shall not knowingly use the design, 
plans or work of another professional without the original 
professional's knowledge and consent and after consent, a 
thorough review to the extent that full responsibility may 
be assumed. 

§ H+. 12.7. Good standing in other jurisdictions. 

A professional licensed or certified to practice 
architecture, professional engineering, land surveying, 
landscape architecture or interior design in other 
jurisdictions shall be in good standing in every jurisdiction 
where licensed or certified, and shall not have had a 
license or certificate suspended, revoked or surrendered in 
connection with a disciplinary action or who has been the 
subject of discipline in another jurisdiction. 

§ H-fr. 12.8. Use of seal. 

A. The application of a professional seal shall indicate 
that the professional has exercised complete direction and 
control over the work to which it is affixed. Therefore, no 
regulant shall affix a name, seal or certification to a plat, 
design, specification or other work constituting the practice 
of the professions regulated which has been prepared by 
an unlicensed or uncertified person or firm unless such 
work was performed under the direction and supervision 
of the regulant while under the regulant's contract or 
while employed by the same firm as the regulant. If a 
regulant is unable to seal completed professional work, 
such work may be sealed by another regulant only after 
thorough review and verification of the work has been 
accomplished to the same extent that would have been 
exercised if the work had been done under the complete 
direction and control of the regulant affixing the 
professional seal. 

B. A principal or authorized licensed or certified 
employee shall apply a stamp or preprinted seal to final 
and complete cover sheets of plans, drawings, plats, 
technical reports and specifications and to each original 
sheet of plans, drawings or plats, prepared by the regulant 
or someone under his direct control and personal 
supervision. 

I. All seal imprints on final documents shall bear an 
original signature and date. 

2. Incomplete plans, documents and sketches, whether 
advance or preliminary copies, shall be so identified 
and need not be sealed or signed. 

3. All plans, drawings or plats prepared by the 
regulant shall bear the regulant's name or firm name, 
address and project name. 

4. The seal of each regulant responsible for each 
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profession shall be used. 

5. Application of the seal and signature indicates 
acceptance of responsibility for work shown thereon. 

6. The seal shall conform in detail and size to the 
design illustrated below: (Size has been reduced for 
publication.) 

* The number referred to is the six digit number as 
shown on the license, certificate or registration. The 
number is permanent. 

§ tHl, 12.9. Organization and styling of practice. 

Nothing shall be contained in the name, letterhead or 
other styling of a professional practice implying a 
relationship, ability or condition which does not exist. 

An assumed, fictitious or corporate name shall not be 
misleading as to the identity, responsibility or status of 
those practicing thereunder. 

§ ltl1), 12.10. Licensee required at each place of business. 

A. Corporations, partnerships, firms or other legal 
entities maintaining a place of business in the 
Commonwealth of Virginia for the purpose of offering to 
provide architectural, engineering, land surveying or 
certified landscape architectural services practiced at 
another location shall have an authorized full-time licensed 
or certified architect, professional engineer, land surveyor 
or landscape architect in that place of business. 

B. Corporations, partnerships, firms or other legal 
entities maintaining any place of business in the 
Commonwealth of Virginia for the purpose of practicing 
architecture, engineering, land surveying or certified 
landscape architecture at that location, shall have in 
responsible charge at each place of business a full-time 
resident licensed or certified architect, professional 

engineer, land surveyor or landscape architect exerctsmg 
supervision and control of work in each profession being 
practiced. 

§ l+.l+ 12.11. Sanctions. 

A. No license, certification, registration or regulant shall 
be fined, suspended or revoked unless a majority of the 
members of the entire board and a majority of the board 
members of the profession involved vote for the action. 
The board may fine, suspend or revoke any license, 
certification, certificate of authority or registration, if the 
board finds that: 

1. The license, certification or registration was 
obtained or renewed through fraud or 
misrepresentation; or 

2. The regulant has been found guilty by the board, or 
by a court of competent jurisdiction, of any material 
misrepresentation in the course of professional 
practice, or has been convicted, pleaded guilty or 
found guilty regardless of adjudication or deferred 
adjudication of any felony or misdemeanor which, in 
the judgment of the board, adversely affects the 
regulant's ability to perform satisfactorily within the 
regulated discipline; or 

3. The regulant is guilty of professional incompetence 
or negligence; or 

4. The regulant has abused drugs or alcohol to the 
extent that professional competence is adversely 
affected; or 

5. The regulant violates any standard of practice and 
conduct, as defined in these regulations; or 

6. The regulant violates or induces others to violate 
any provision of Chapters 1 through 3 of Title 54.1, or 
Chapter 7 of Title 13.1 of the Code of Virginia, or any 
other statute applicable to the practice of the 
professions herein regulated or any provision of these 
rules and regulations. 

B. If evidence is furnished to the board which creates 
doubt as to the competency of a regulant to perform 
professional assignments in a technical field, the board 
may require the regulant to prove competence by 
interview, presentation or examination. Failure to appear 
before the board, pass an examination, or otherwise 
demonstrate competency to the board shall be basis for 
revocation or suspension of the license, certification or 
registration. 

NOTICE: The forms used in administering the Board for 
Architects, Professional Engineers, Land Surveyors and 
Landscape Architects Rules and Regulations are not being 
published due to the large number; however, the name of 
each form is listed below. The forms are available for 
publtc inspection at the Department of Professional and 
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Occupational Regulation, 3600 W. Broad Street, Richmond, 
Virginia, 23230-4917 or at the Office of the Registrar of 
Regulations, General Assembly Building, 2nd Floor, Room 
262, Richmond, Virginia. 

Application for Architect Licensure (Form 308, 711 193) 
Applicant Check-Off Form (7 1 I 193) 
Instruction Sheet (DPOR Form A·l, 7 11193) 
State Verification of Registration Form (DPOR Form 
A-2, 7/1 193) 
Reference Form (DPOR Form A·4, 711 193) 
Written Examination Schedule for 1993-1994 

Application for Licensing as a Professional Engineer 
(DPOR Form E·l, 7 11193) 
Reference Form (DPOR Form E-2, 71 l 193) 
Verification of Degree Granted Form (DPOR Form 
E-3, 7 11193) 
Letter of Instruction (DPOR Form E·4, 7 11193) 
Verification of Registration Form (DPOR Form E-5, 
7 11193) 
Written Examination Schedule for 1994-1995 

Application for Registration as an Engineer-in-Training 
(DOC Form EIT·l, 8115191) 
Reference Form (DOC Form EIT-2, 8/15191) 
Verification of Degree Granted (DOC Form EIT-3, 
8/15191) 
Application for Engineer-in-Training (DOC Form EIT-4, 
8115191) 
Engineer Examination Schedule Form (DOC Form 
EIT-5, 8115191) 
Written Examination Schedule for 1992-1994 

Application for Licensing as a Land Surveyor (DOC 
Form L-2, 411192) 
Applicant Check-Off Form (411192) 
Instruction Sheet (DOC Form L-1, 411192) 
Verification of Registration (DOC Form L-3, 411192) 
Reference Form (DOC Form L-4, 4/l 192) 
Experience Verification Form (DOC Form L-5, 411192) 
Written Examination Schedule for 1992·1994 

Application for Certification as a Landscape Architect 
(DOC Form LA·l, 3116192) 
Applicant Check-Off Form (3116192) 
Instruction Sheet (DOC Form LA·2, 3116192) 
Verification of Registration (DOC Form LA-3, 3116192) 
Verification of Degree Granted (DOC Form LA-4, 
3/16192) 
Reference Form (DOC Form LA-5, 3116192) 
Experience Verification Form (DOC Form LA-6, 
3116192) 
Written Examination Schedule for 1992·1993 

Application for a Certificate of Authority to Practice 
Architecture, Professional Engineering, Land 
Surveying and Landscape Architecture as a 
Professional Corporation (7 11193) 

Application for Registration to Provide Professional 
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Services as a Business Entity (4/1192) 

Application for Interior Design Certification (DPOR 
Form ID·l, 71193) 
Applicant Check-Off Form (7 11193) 
Instruction Sheet (DPOR Form !D-2, 7 11193) 
Verification of Registration (DPOR Form ID·3, 7 /1193) 
Request Memo to NCIDQ for Verification of Written 
Examination (Form ID-4, 711 193) 
Reference Form (DPOR Form !D-5, 7 11193) 
Experience Verification Form (DPOR Form ID-6, 
7 11193) 

VA.R. Doc. No. R94-250; Filed November 10, 1993, 11:58 a.m. 

CHESAPEAKE BAY LOCAL ASSISTANCE BOARD 

Title Qf Regulation: VR 173·01·00:1. Public Participation 
Guidelines. 

Statutory Authority: §§ 9·6.14:7.1 and 10.1·2103 of the Code 
of Virginia. 

Public Hearing Date: January 6, 1994 - 7 p.m. 
Written comments may be submitted until 4 p.m. on 
January 31, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 9-6.14:7.1 of the Administrative Process Act 
(APA) requires each agency to develop, adopt and use 
public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire formation 
promulgation and final adoption process. Section 10.1-2102 
of the Chesapeake Bay Preservation Act authorizes the 
Chesapeake Bay Local Assistance Board (board) to adopt 
rules and procedures for the conduct of its business. 
Section 10.1-2107 requires the board to consider economic 
costs and benefits that can be expected to result from its 
regulatory actions. 

Puroose: The APA requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
procedures to be followed by the agency for soliciting 
mput from the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety and 
welfare. They also require the agency promulgating a 
regulation to respond to citizens' comments. 

Substance: The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
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standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands the board's procedures for establishing 
and maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; expands 
the information required in the Notice of Intended 
Regulatory Action to include a description of the subject 
matter and intent of the planned regulation and to include 
a statement inviting comment on whether the agency 
should use the participatory approach to assist in 
regulation development; expands the information required 
in the Notice of Public Comment to include the identity of 
localities particularly affected by the proposed regulation 
and to include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; and 
requires that a draft summary of comments be sent to all 
public commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Issues: Overall, the proposed amendments present a 
clearer, expanded set of guidelines for use by the board 
and the public during the adoption, amendment, or repeal 
of regulations; they require the board to present additional 
information for use by the public in understanding and 
commenting on regulatory actions; and they are consistent 
with the guidelines of the other agencies within the 
Natural Resources Secretariat. The agency does not 
believe the proposed guidelines present any disadvantages 
for the public. 

Estimated Impact: No financial impact on regulated 
entities or the public is expected from the adoption of this 
proposal, since the proposal only imposes requirements on 
the board. Regulated entities and the public should benefit 
from the adoption in that the guidelines used by the 
different environmental agencies will be consistent. In 
addition, the amount and types of information made 
available to regulated entities and the public will increase. 

Affected Locality: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on the board. Localities should 
benefit from the adoption in that the guidelines require 
the board to present information relating to any locality 
which may bear any identified disproportionate material 
impact resulting from a regulation which would not be 
experienced by other localities. 

Summary: 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the Administrative Process Act (APA) enacted by the 
1993 General Assembly. These proposed amendments 
will establish, in regulation, various provisions to 
ensure that interested persons have the necessary . 
information to comment in a meaningful, timely 

fashion during all phases of the regulatory process. 
These proposed amendments are consistent with those 
of other agencies within the Natural Resources 
Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon receipt of written requests from five 
persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned 
regulation and to include a statement inviting 
comment on whether the agency should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities particularly affected by the proposed 
regulation and to include a statement on the rationale 
or justification for the new provisions of the 
regulation from the standpoint of the public's health, 
safety or welfare; and requires that a draft summary 
of comments be sent to all public commenters on the 
proposed regulation at least five days before final 
adoption of the regulation. 

VR 173-01-00:1. Public Participation Guidelines. 

§ I. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Act" means the Chesapeake Bay Preservation Act, 
Chapter 21 (§ 10.1-2100 et seq.) of Title 10.1 of the Code 
of Virginia. 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Agency" means the Chesapeake Bay Local Assistance 
Department established pursuant to the Chesapeake Bay 
Preservation Act. 

"Board" means the Chesapeake Bay Local Assistance 
Board established pursuant to the Chesapeake Bay 
Preservation Act. 

"Director" means the executive director of the 
Chesapeake Bay Local Assistance Department or his 
designee. 
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"Formal hearing" means agency processes other than 
those informational or factual inquiries of an informal 
nature provided for in § 9-6.14:7.1 of the Administrative 
Process Act, and includes only opportunity for private 
parties to submit factual proofs in evidential hearings as 
provided in § 9-6.14:8 of the Administrative Process Act. 

"Locality particularly affected" means any locality 
which bears any identified disproportionate material 
impact which would not be experienced by other 
localities. 

"Participatory approach" means a method for the use 
of (i) standing advisory committees, (ii) ad hoc advisory 
groups or panels, (iii) consultation with other groups or 
individuals registering interest in working with the 
agency, or (iv) any combination thereof in the formation 
and development of regulations for agency consideration. 
When an ad hoc advisory group is formed, the group 
shall include representatives of the regulated community 
and the general public. The decisions as to the 
membership of the group shall be at the discretion of the 
director. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

"Public hearing" means an informal proceeding held in 
conjunction with the Notice of Public Comment and 
similar to that provided for in § 9-6.14:7.1 of the 
AdminiStrative Process Act, held to afford persons an 
opportunity to submit views and data relative to 
regulations on which a decision of the board is pending. 

"Public meeting" means an informal proceeding 
conducted by the agency in conjunction with the Notice 
of Intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

Unless specifically defined in the Chesapeake Bay 
Preservation Act or in this regulation, terms used shall 
have the meanings commonly ascribed to them. 

§ 2. General. 

A. The procedures in § 3 of this regulation shall be used 
for soliciting the input of interested persons in the initial 
formation and development, amendment or repeal of 
regulations in accordance with the Administrative Process 
Act. This regulation does not apply to regulations 
exempted from the provisions of the Administrative 
Process Act (§ 9-6.14:4.1 A and B) or excluded from the 
operation of Article 2 of the Administrative Process Act (§ 
9-6.14:4.1 C). 

&. M !he diseretioa ef !he - ar !he ,_, !he 
~fOeedHFOS lft % a ffiay be SHp~lemeo!ed le jll'tWitle 
atldi!ieaal jl1ffille ~ar!iei~atiea lft !he regHlatioa ado~tioa 
preeess er as neeessary ta meet fedefftt re€J:I::liFeffients. 
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&. B. The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation otherwise 
adapted lft aeeerdaaee wllft tltls regHlatioR . 

Do C. Any person may petition the board for the 
adoption, amendment or repeal of a regulation. The 
petition, at a minimum, shall contain the following 
information: 

1. Name of petitioner; 

2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
amendment to a specific regulation or regulations; 

5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting documents, as applicable. 

The board shall provide a written response to such a 
petition within 180 days from the date the petition was 
received. 

§ 3. Public participation procedures. 

A. The agency shall establish and maintain a list or lists 
consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the agency. In addition, the agency, at its discretion, may 
add to any list any person, organization or publication it 
believes will be interested in participating in the 
promulgation of regulations. Individuals and organizations 
may be requested periodically to indicate their desire to 
continue to receive documents or be deleted from a list. 
When mail is returned as undeliverable, individuals and 
organizations may be deleted from any list at the 
discretion of the agency. 

B. Whenever the board so directs or upon its own 
initiative, the agency may commence the regulation 
adoption process and proceed to draft a proposal 
according to these procedures. 

C. !fl!e ageaey sl!all farm aft at1 bee advisory groop ar 
- a staa<liag advisory eommittee le assist iit !he 
dref!iag aat1 lormatioa al !he pro~osal tiftless !he -
s~eeilieally aH!l!ori•es !he ageaey le ~roeeed . -
utili•iag aft at1 bee a<l'.'isory groop ar staafliag a<lvisery 
eommittee. Wl!eft aft atl bee a<l'fisery gFffilj> is lerme<l, 
S1lelt atl bee advisory gFffilj> sl!all iftell!de re~reseatali'>'es 
al !he regHiate<l eom!RHHily aat1 !he geaeral j}Ul>lieo The 
agency shall use the participatory approach to assist in 
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the development of the proposal or use one of the 
following alternatives: 

I. Proceed without using the participatory approach if 
the board specifically authorizes the agency to 
proceed without using the participatory approach. 

2. Include in the Notice of Intended Regulatory Action 
(NOIRA) a statement inviting comment on whether 
the agency should use the participatory approach to 
assist the agency in the development of the proposal. 
If the agency receives written responses from at least 
five persons during the associated comment period 
indicating that the agency should use the 
participatory approach, the agency will use the 
participatory approach requested. Should different 
approaches be requested, the director will determine 
the specific approach to be used. 

D. The agency shall issue a ft!lti€e al' !ateaaea 
regHlatory ae!ieft (NOIRA) NOIRA whenever it considers 
the adoption, amendment or repeal of any regulation. 

1. The NOIRA shall include at least the following: 

a. A description of the subject matter of the 
planned regulation. 

b. A description of the intent of the planned 
regulation. 

1r. c. A brief statement as to the need for regulatory 
action. 

IT. d. A brief description of alternatives available, if 
any, to meet the need. 

eo e. A request for comments on the intended 
regulatory action, to include any ideas to assist the 
agency in the <lraftiag aft<l forraalioB al' aey 
~ropssea regHlatisB <le'.'elspeEI pHrsHaBt 16 tile 
NeiRA development of any proposal . 

<~, f. A request for comments on the costs and 
benefits of the stated alternatives or other 
alternatives. 

g. A statement of the agency's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
agency should use the participatory approach to 
assist the agency in the development of any 
proposal. Including this statement shall only be 
required when the agency makes a decision to 
pursue the alternative provided in subdivision C 2 
of this section. 

2. The agency shall hold at least one public meeting 

whenever it considers the adoption, amendment or 
repeal of any regulation unless the board specifically 
authorizes the agency to proceed without holding a 
public meeting. 

In those cases where a public meeting(s) will be held, 
the NO!RA shall also include the date, not to be less 
than 30 days after publication in The Virginia Register 
of Regulations, time and place of the public 
meeting(s). 

3. The public comment period for NOIRAs under this 
section shall be no less than 30 days after publication 
of the NOIRA in The Virginia Register of Regulations. 

E. The agency shall disseminate the NOIRA to the 
public via the following: 

l. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

F. After consideration of public input, the agency may 
pre~afe complete the draft proposed regulation and any 
supporting documentation required for review. If 6ft ad 
l!6e advisory grsHp lias beef; establislle<l the participatory 
approach is being used , the draft regulation shall be 
developed in consultation with SHelt groop the participants 
. A summary or copies of the comments received in 
response to the NOIRA shall be distributed to the a<1 l!6e 
advisory grsHp participants during the development of the 
draft regulation. This summary or copies of the comments 
received in response to the NO!RA shall also be 
distributed to the board. 

G. Upon approval of the draft proposed regulation by 
the board, the agency shall publish a Notice of Public 
Comment (NOPC) and the proposal for public comment. 

H. The NOPC shall include at least the following: 

I. The notice of the opportunity to comment on the 
proposed regulation, location where copies of the draft 
may be obtained and name, address and telephone 
number of the individual to contact for further 
information about the proposed regulation. 

;~, A aeseri~tiaH el' previsioHs e> tile J!ffl!'6se<l 
regu!atioa wl!ieft are rasre restrictive lltaft ap~!ieable 
fe<leffil re~airer!lefl!s, together wi!h tile Feasoo w1ty 
the mere -FeSt:rfeti-\'e flFBViSiBRS are B-ee6-efr.. 

3:- 2. A request for comments on the costs and 
benefits of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4. A statement that an analysis of the following has 
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been conducted by the agency and is available to the 
public upon request: 

a. A statement of purpose: why !lie regalatiaa ls 
~repasea aft<! !lie <lesifetl eaft """'* er el!jeetive ef 
!lie regala!ian the rationale or justification for the 
new provisions of the regulation, from the 
standpoint of the public's health, safety or welfare . 

b. A statement of estimated impact: 

(1) Nam~er Projected number and types of 
regulated entities or persons affected. 

(2) Projected cost , expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where the agency is unable to 
quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the agency for implementation 
and enforcement. 

( 4) The beneficial impact the regulation is designed 
to produce. 

c. An explanation of need for the proposed 
regulation and potential consequences that may 
result in the absence of the regulation. 

d. An estimate of the impact of the proposed 
regulation upon small businesses as defined in § 
9-199 of the Code of Virginia or organizations in 
Virginia. 

e. A description of provisions of the proposed 
regulation which are more restrictive than 
applicable federal requirements, together with the 
reason why the more restrictive provisions are 
needed. 

"' f. A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the agency believes that the proposed regulation is 
the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the proposed regulation, 

!'o g. A schedule setting forth when, after the 
effective date of the regulation, the agency will 
evaluate it for effectiveness and continued need. 

5. The date, time and place of at least one public 
hearing held in accordance with § 9-6.14:7.1 of the 
Code of Virginia to receive comments on the proposed 
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regulation. fffi these eases wl>efe !lie ageHey ele€ls It> 
et>lltffie! "" evi<leHtial hearing, !lie atttiee sl>ftll lallieate 
!hat !lie eviaential l>eaPiflg will he heltl It> aeeen!aHee 
wi!ft f 9-4H+.& ef !lie tetle ef Virgiaia.) The public 
hearing(s) may be held at any time during the public 
comment period and, whenever practicable, no less 
than M 15 days prior to the close of the public 
comment period. The public hearing(s) may be held 
in such location(s) as the agency determines will best 
facilitate input from interested persons. In those cases 
where the agency elects to conduct a formal hearing, 
the notice shall indicate that the formal hearing will 
be held in accordance with § 9-6.14:8 of the Code of 
Virginia. 

I. The public comment period shall close no less than 60 
days after publication of the NOPC in The Virginia 
Register of Regulations. 

J. The agency shall disseminate the NOPC to the public 
via the following: 

1. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations. 

b. Publication in a newspaper of general circulation 
published at the state capital and such other 
newspapers as the agency may deem appropriate. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

K. The agency shall prepare a summary of comments 
received in response to the NOPC and the agency's 
response to the comments received. The agency shall send 
a draft of the summary of comments to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. The agency shall 
submit the summary and agency response and, if 
requested, submit the full comments to the board. The 
summary, the agency response, and the comments shall 
become a part of the agency file and, after final action on 
the regulation by the board, made available, upon request, 
to interested persons. 

L. If the agency determines that the process to adopt, 
amend or repeal any regulation should be terminated after 
approval of the draft proposed regulation by the board, 
the agency shall present to the board for their 
consideration a recommendation and rationale for the 
withdrawal of the proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

§ 4. Transition. 

A. All regulatory actions for which a NOIRA has been 
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published in The Virginia Register of Regulations prior to 
Jaaaary !-; Hl93;- the effective date of this regulation shall 
be processed in accordance with the ¥R 173 91 99 
emergency amendments to VR 173-01-00:1 Public 
Participation Preeefiares Guidelines which are effective 
from June 30, 1993, until June 29, 1994, unless sooner 
modified or vacated or superseded by permanent 
regulations . 

B. This regulation when effective shall supersede and 
repeal emergency amendments to VR 173-{)1-{)0:1 Public 
Participation Guidelines which became effective on June 
30, 1993. All regulatory actions for which a NOIRA has 
not been published in The Virginia Register of Regulations 
prior to Jaaaary !-; Hl93;- the effective date of this 
regulation shall be processed in accordance with this 
regulation (VR 173-01-00:1). 

VA.R. Doc. No. R94-237; Filed November 10, 1993, 9:50 a.m. 

DEPARTMENT OF CONSERVATION AND RECREATION 

Board of Conservation and Recreation 

Title Qf Regulation: VR 215-00-00. Regulatory Public 
Participation Procedures. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-107 of the Code 
of Virginia. 

Public Hearing Date: January 6, 1994 - 7 p.m. 
Written comments may be submitted until January 31, 
1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 9-6.14:7.1 of the Administrative Process Act 
(APA) requires each agency to develop, adopt and use 
public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Section 10.1-107 
of the Code of Virginia authorizes the Board of 
Conservation and Recreation (board) to promulgate 
regulations necessary for the execution of the Virginia 
Stormwater Management Act, Article !.1 (§ 10.1-603.1 et 
seq.) of Chapter 6 of Title 10.1 of the Code of Virginia. 

Puroose: The APA requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
the procedures to be followed by the agency for soliciting 
input from the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety or 
welfare. They also require the agency promulgating a 

regulation to respond to citizens' comments. 

Substance: The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands the board's procedures for establishing 
and maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; expands 
the information required in the Notice of Intended 
Regulatory Action to include a description of the subject 
matter and intent of the planned regulation and to include 
a statement inviting comment on whether the Director of 
the Department of Conservation and Recreation should use 
the participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification for the 
new provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that a draft 
summary of comments be sent to all public commenters 
on the proposed regulation at least five days before final 
adoption of the regulation. 

Issues: Overall, the proposed amendments present a 
clearer, expanded set of guidelines for use by the boarQ 
and the public during the adoption, amendment, or repeal 
of regulations; they require the board to present additional 
information for use by the public in understanding and 
commenting on regulatory actions; and they are consistent 
with the guidelines of the other agencies within the 
Natural Resources Secretariat. The agency does not 
believe the proposed guidelines present any disadvantages 
for the public. 

Estimated Impacts: No financial impact on regulated 
entities or the public is expected from the adoption of this 
proposal since the proposal only imposes requirements on 
the board and the Department of Conservation and 
Recreation. Regulated entities and the public should 
benefit from the adoption in that the guidelines used by 
the different environmental agencies will be consistent. In 
addition, the amount and types of information made 
available to regulated entities and the public will increase. 

Affected Locality: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on the board and the Department of 
Conservation and Recreation. Localities should benefit 
from the adoption in that the guidelines require the board 
to present information relating to any locality which may 
bear any identified disproportionate material impact 
resulting from a regulation which would not be 
experienced by other localities. 

Applicable Federal Requirements: Whiie there are federal 
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requirements for public involvement in regulation 
development, the adoption of public participation guidelines 
is governed by the state's Administrative Process Act. 

Summary: 

This action is necessary to replace existing emergency 
Regulatory Public Participation Procedures with 
permanent regulations which will comply with new 
provisions of the Administrative Process Act (APA) 
enacted by the 1993 General Assembly. These 
proposed amendments will establiSh, in regulation, 
various provisions to ensure that interested persons 
have the necessary information to comment in a 
meaningful, timely fashion during all phases of the 
regulatory process. These proposed amendments are 
consistent with those of the other agencies within the 
Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for ''participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
intended Regulatory Action to include a description of 
the subject matter and intent of the planned 
regulation and to include a statement inviting 
comment on whether the Director of the Department 
of Conservation and Recreation should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

VR 215-00-00. Regulatory Public Participation Procedures. 

§ 1. Definitions. 

A. The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Agency" means the Department of Conservation and 
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Recreation, including staff, e!ec, established pursuant to 
Virginia law that implements programs and provides 
administrative support to the approving authority. 

"Approving authority" means the Board of Conservation 
and Recreation, the collegial body (board), established 
pursuant to Virginia law as the legal authority to adopt 
regulations. 

"Director" means the Director of the Department of 
Conservation and Recreation or his designee. 

"Formal hearing" means agency processes other than 
those informational or factual inquiries of an informal 
nature provided in § 9-6.14:7.1 of the Administrative 
Process Act and includes only opportunity for private 
parties to submit factual proofs in evidential hearings as 
provided in § 9-6.14:8 of the Administrative Process Act. 

"Locality particularly affected" means any locality 
which bears any identtfied disproportionate material 
impact which would not be experienced by other 
localities. 

"Participatory approach" means a method for the use 
of (i) standing advisory committees, (ii) ad hoc advisory 
groups or panels, (iii) consultation with groups or 
individuals registering interest in working with the 
agency, or (iv) any combination thereof in the formation 
and development of regulations for agency consideration. 
When an ad hoc advisory group is formed, the group 
shall include representatives of the regulated community 
and the general public. The decisions as to the 
membership of the group shall be at the discretion of the 
director. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

"Public hearing" means an informal proceeding, similar 
to that prov1ded for in § 9-6.14:7.1 of the Administrative 
Process Act, held in conjunction with the Notice of Public 
Comment to afford persons an opportunity to submit 
views and data relative to regulations on which a 
decision of the board is pending. 

"Public meeting" means an informal proceeding 
conducted by the agency in conjunction with the Notice 
of Intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

"Virginia law" means the provisions found in the Eetle 
e.f- Virginia statutory law t7f- fue Virginia Aets ef Assem~ly 
authorizing the approving authority, director, or agency to 
make regulations t7f- deeide eases or containing procedural 
requirements thereof. 

B. Unless specifically defined in Virginia law or in this 
regulation, terms used shall have the meanings commonly 
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ascribed to them. 

§ 2. General. 

A. The procedures in § 3 of this regulation shall be used 
for soliciting the input of interested persons in the iftititlt 
formation and development, amendment or repeal of 
regulations in accordance with the Administrative Process 
Act. This regulation does not apply to regulations 
exempted from the provisions of the Administrative 
Process Act § 9-6.14:1 A and B or excluded from the 
operation of Article 2 of the Administrative Process Act § 
9-6.14:4.1 C. 

l± AI tl>e aiseretiea ef tl>e a~~reviag BH!l!arity ar tl>e 
eireetar, tfte ~fBCCBHfeS ift f 3 raay Se SHpp!emeate<l !a 
!'f8"l<<e aallitianal ptihlie partieipatiaR ifl tfte regH!aliOR 
a<lsplisa jH'fleeSS ar as necessary ta raeet ffi<leftll 
Fef!HiFements. 

€:- B. The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation atl!erwise 
adapted ift aeeofdoaee ,;{ft tl!is regH!atisa . 

B-e C. Any person may petition the approving authority 
for the adoption, amendment or repeal of a regulation. 
The petition, at a minimum, shall contain the following 
information: 

1. Name of petitioner; 

2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
amendment to a specific regulation or regulations; 

5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting documents, as applicable. 

The approving authority shall provide a written response 
to such petition within 180 days from the date the petition 
was received. 

§ 3. Public participation procedures. 

A. The agency shall establish and maintain a list or lists 
consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the agency. In addition, the agency, at its discretion, may 
add to any list any person, organization or publication it 
believes wzll be interested in participating in the 
promulgation of regulations. Individuals and organizations 

may be periodically requested to indicate their desire to 
continue to receive documents or be deleted from a list. 
Individuals and organizations may be deleted from any 
list at the request of the individual or organization, or at 
the discretion of the agency when mail is returned as 
undeliverable. 

B. Whenever the approving authority so directs or upon 
the director's initiative, the agency may commence the 
regulation adoption process and proceed to draft a 
proposal according to these procedures. 

C. 'l'fte agency siHill ffirm an ad !lee ad·;issry gF61If} ar 
- & st&ading ad•1isary committee ta assist ift tl>e 
drafting and fsrmaliaa ef tl>e pmpssal liftless tl>e 
approving autksrity speeifleal!y aHtharizes tl>e direetsr ta 
prseee<l - utilizing an ad !lee advisory gF61If} ar 
steading ad•;isary eammittee. Wfte!l an ad !lee a<lvissry 
gF61If} is farmed, SU€1> ad !lee a<lvissry gF61If} siHill iftel!!tle. 
fepreseatatives ef tl>e regHlale<l eammHaity and tl>e 
geaera± ~ The director shall use the participatory 
approach to assist in the development of the proposal or 
use one of the following alternatives: 

i. Proceed without using the participatory approach if 
the approving authority specifically authorizes the 
director to proceed without using the participatory 
approach. 

2. include in the Notice of intended Regulatory Action 
(NOIRA) a statement inviting comment on whether 
the director should use the participatory approach to 
assist the agency in the development of the proposal. 
If the director receives written responses from at least 
five persons during the associated comment period 
indicating that the director should use the 
participatory approach, the director shall use the 
participatory approach requested. Should different 
approaches be requested, the director shall determine 
the specific approach to be utilized. 

D. The agency shall issue a Natiee ef Inteadea 
RegHiatary Aetie!l (~!OIRA) NOIRA whenever it considers 
the adoption, amendment or repeal of any regulation. 

l. The NOIRA shall include, at least, the following: 

a. A description of the subject matter of the 
planned regulation. 

b. A description of the intent of the planned 
regulation. 

"' c. A brief statement as to the need for regulatory 
action. 

Jr. d. A brief description of alternatives available, if 
any, to meet the need. 

eo e. A request for comments on the intended 
regulatory action, to include any ideas to assist the" 
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agency in the draltiag Hfttl formatioa frf aey 
pra~osed regela\ion developetl pHrsHaRt !& tfte 
NBIRA development of any proposal . 

"' f A request for comments on the costs and 
benefits of the stated alternatives or other 
alternatives. 

g. A statement of the director's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
director should use the participatory approach to 
assist the agency in the development of any 
proposal. Including this statement shall only be 
required when the director makes a decision to 
pursue the alternative provided in subdivision C 2 
of this section. 

2. The agency shall hold at least one public meeting 
whenever it considers the adoption, amendment or 
repeal of any regulation unless the approving authority 
specifically authorizes the director to proceed without 
holding a public meeting. 

In those cases where a public meeting(s) will be held, 
the NOIRA shall also include the date, not to be less 
than 30 days after publication in The Virginia Register 
of Regulations , time and place of the public 
meeting(s). 

3. The public comment period for NO!RAs under this 
section shall be no less than 30 days after publication 
in The Virginia Register of Regulations . 

E. The agency shall disseminate the NOIRA to the 
public via the following: 

I. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations . 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

F. After consideration of public input, the agency may 
prepare complete the draft proposed regulation and any 
supporting documentation required for review. If ftft ad 
hae advisory gFBllj> has heeft established the participatory 
approach is being used , the draft regulation shall be 
developed in consultation with Sttelt gFBllj> the participants 
. A summary or copies of the comments received in 
response to the NOIRA shall be distributed to the at! hae 
adviser) gFBllj> participants during the development of the 
draft regulation. This summary or copies of the comments 
received in response to the NOIRA shall also be 
distributed to the approving authority. 

G. Upon approval of the draft proposed regulation by 
the approving authority, the agency shall publish a Notice 
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of Public Comment (NOPC) and the proposal for public 
comment. 

H. The NOPC shall include, at least, the following: 

1. The notice of the opportunity to comment on the 
proposed regulation, location of where copies of the 
draft may be obtained and name, address and 
telephone number of the individual to contact for 
further information about the proposed regulation. 

i!o A Eleseripliea frf provisioas frf tfte prepesed 
regHlatioa whiffi are raore restrietive than applieable 
fetlerel re~airemeats, together wlth t!i;, re8S6R why 
t.fie mere restrictive previsieH:s are fleetiet:h. 

3o 2. A request for comments on the costs and 
benefits of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4. A statement that an analysis of the following has 
been conducted by the agency and is available to the 
public upon request: 

a. A statement of purpose: why tfte regHiatioa is 
proposed Hfttl tfte Elesired eat! resttlt e< o!ljeeti·,e frf 
t.fie regttlatieH: the rationale or justzfication for the 
new provisions of the regulation, from the 
standpoint of the public's health, safety or welfare . 

b. A statement of estimated impact: 

(I) Nameer Projected number and types of 
regulated entities or persons affected. 

(2) Projected cost , expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where frft the agency is unable to 
quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the agency for implementation 
and enforcement. 

( 4) The beneficial impact the regulation is designed 
to produce. 

c. An explanation of need for the 
regulation and potential consequences 
result in the absence of the regulation. 

proposed 
that may 

d. An estimate of the impact of the proposed 
regulation upon small businesses as defined in § 
9-199 of the Code of Virginia or organizations in 
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Virginia. 

e. A description of provisions of the proposed 
regulation which are more restrictive than 
applicable federal requirements, together with the 
reason why the more restrictive provisions are 
needed. 

"' f. A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the agency believes that the proposed regulation is 
the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the proposed regulation. 

l', g. A schedule setting forth when, after the 
effective date of the regulation, the agency will 
evaluate it for effectiveness and continued need. 

5. The dale, time and place of at least one public 
hearing held in accordance with § 9-6.14:7.1 to receive 
comments on the proposed regulation. flfl !!lese eases 
wllere !he agency elecis 16 eendHet aft evideatial 
hearing, !he fl6tiee shaH ia<lieate that !he evideallal 
lteaffilg will lie !>eM 16 aeeerdaaee wttl> % 9 S.H:8.) 
The public hearing(s) may be held at any time during 
the public comment period and, whenever practicable, 
no less than M 15 days prior to the close of the 
public comment period. The public hearing(s) may be 
held in such location(s) as the agency determines will 
best facilitate input from interested persons. In those 
cases where the agency elects to conduct a formal . 
hearing, the notice shall indicate that the formal 
hearing w!ll be held in accordance with § 9-6.14:8 of 
the Administrative Process Act. 

I. The public comment period shall close no less than 60 
days after publication of the NOPC in The Virginia 
Register of Regulations . 

J. The agency shall disseminate the NOPC to the public 
via the following: 

l. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations . 

b. Publication in a newspaper of general circulation 
published at the state capital and such other 
newspapers as the agency may deem appropriate. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

K. The agency shall prepare a summary of comments 
received in response to the NOPC and the agency's 
response to the comments received. The agency shall send 
a draft of the summary of comments to all public 
commenters on the proposed regulation at least five days 

before final adoption of the regulation. The agency shall 
submit the summary and agency response and, if 
requested, submit the full comments to the approving 
authority. The summary, the agency response, and the 
comments shall become a part of the agency file and 
after final action on the regulation by the approving 
authority, made available, upon request, to interested 
persons. 

L. If the director determines that the process to adopt, 
amend or repeal any regulation should be terminated after 
approval of the draft proposed regulation by the approving 
authority, the director shall present to the approving 
authority for their consideration a recommendation and 
rationale for the withdrawal of the proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

§ 4. Transition. 

A. All regulatory actions for which a NOIRA has been 
published in The Virginia Register of Regulations prior to 
Deeember 3ll; l9m; the effective date of this regulation 
shall be processed in accordance with emergency 
amendments to the ¥R 21§ 91 99. VR 215-00-oO Regulatory 
Public Participation Gui<leliaes Procedures effective from 
June 30, 1993, until June 29, 1994, unless sooner modified 
or vacated or superseded by permanent regulations . 

B. This regulation when effective ~hall supersede and 
repeal emergency amendments to VR 215-o0-00 Regulatory 
Public Participation ProcPdures which became effective 
June 30, 1993. All regulatory actions for which a NOIRA 
has not been published in The Virginia Register of 
Regulations prior to Deeember 3ll; m, the effective date 
of this regulation shall be processed in accordance with 
this regulation (VR 215-00-00. Regulatory Public 
Participation Procedures). 

VA.R. Doc. No. R94-238; Filed November 9, 1993, 2:11 p.m. 

* * * * * * * * 
Department of Conservation and Recreation 

Title Qf Regulation: VR 217-00-00. Regulatory Public 
Participation Procedures. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-104 of the Code 
of Virginia. 

Public Hearing Date: January 6, 1994 - 7 p.m. 
Written comments may be submitted until January 31, 
1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 9-6.14:7.1 of the Administrative Process Act 
(APA) requires each agency to develop, adopt and use 
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public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Section 10.1-104 
of the Code of Virginia authorizes the Department of 
Conservation and Recreation (department) to prescribe 
rules and regulations necessary and incidental to the 
performance of duties or execution of powers conferred by 
law and to promulgate regulations pursuant to the 
Administrative Process Act to carry out the provisions of 
Subtitle I of Title 10.1 of the Code of Virginia. 

Puroose: The APA requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
the procedures to be followed by the agency for soliciting 
input from the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety or 
welfare. They also require the agency promulgating a 
regulation to respond to citizens' comments. 

Substance: The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands the department's procedures for 
establishing and maintaining lists of persons expressing an 
interest in the adoption, amendment or repeal of 
regulations; expands the information required in the Notice 
of Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on whether 
the Director of the Department of Conservation and 
Recreation should use the participatory approach to assist 
in regulation development; expands the information 
required in the Notice of Public Comment to include the 
identity of localities affected by the proposed regulation 
and to include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; and 
requires that a draft summary of comments be sent to all 
public commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Issues: Overall, the proposed amendments present a 
clearer, expanded set of guidelines for use by the 
department and the public during the adoption, 
amendment, or repeal of regulations; they require the 
department to present additional information for use by 
the public in understanding and commenting on regulatory 
actions; and, they are consistent with the guidelines of the 
other agencies within the Natural Resources Secretariat. 
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The agency does not believe the proposed guidelines 
present any disadvantages for the public. 

Estimated Impacts: No financial impact on regulated 
entities or the public is expected from the adoption of this 
proposal since the proposal only imposes requirements on 
the director and the Department of Conservation and 
Recreation. Regulated entities and the public should 
benefit from the adoption in that the guidelines used by 
the different environmental agencies will be consistent In 
addition, the amount and types of information made 
available to regulated entities and the public will increase. 

Affected Locality: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on the director and the Department 
of Conservation and Recreation. Localities should benefit 
from the adoption in that the guidelines require the 
director to present information relating to any locality 
which may bear any identified disproportionate material 
impact resulting from a regulation which would not be 
experienced by other localities. 

Aoplicable Federal Requirements: While there are federal 
requirements for public involvement in regulation 
development, the adoption of public participation guidelines 
is governed by the state's Administrative Process Act. 

Summary: 
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This action is necessary to replace existing emergency 
Regulatory Public Participation Procedures with 
permanent regulations which will comply with new 
provisions of the Administrative Process Act ( AP A) 
enacted by the 1993 General Assembly. These 
proposed amendments will establish, in regulation, 
various provisions to ensure that interested persons 
have the necessary information to comment in a 
meaningful, timely fashion during all phases of the 
regulatory process. These proposed amendments are 
consistent with those of the other agencies within the 
Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Spectfically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc adv1sory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the department's procedures for establishing 
and maintaining lists of persons expressing an interest 
in the adoption, amendment or repeal of regulations,· 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned 
regulation and to include a statement inviting 
comment on whether the Director of the Department 
of Conservation and Recreation should use the 
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participatmy approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justzfication 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summwy of comments be 
sent to all public commenters on the proposed 
regulation at least jive days before final adoptt'on of 
the regulation. 

VR 217·00-00. Regulatory Public Participation Procedures. 

§ 1. Definitions. 

A. The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter !.1:1 (§ 
9·6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Agency" means the Department of Conservation and 
Recreation , including staff, eteo; established pursuant to 
Virginia law that implements programs and provides 
administrative support to the approving authority. 

"Approving authority" means the Director of the 
Department of Conservation and Recreation established 
pursuant to Virginia law as the legal authority to adopt 
regulations. 

"Director" means the Director of the Department of 
Conservation and Recreation or his designee. 

"Formal hearing" means agency processes other than 
those informational or factual inquiries of an informal 
nature provided in § 9-6.14:7.1 of the Administrative 
Process Act and includes only opportunity for private 
parties to submit factual proofs in evidential hearings as 
provided in § 9-6.14:8 of the Administrative Process Act. 

"Locality particularly affected" means any locality 
which bears any identified disproportionate material 
impact which would not be experienced by other 
localities. 

"Participatory approach" means a method for the use 
of (i) standing advisory committees, (ii) ad hoc advisory 
groups or panels, (iii) consultation with groups or 
individuals registering interest in working with the 
agency, or (iv) any combination thereof in the formation 
and development of regulations for agency consideration. 
When an ad hoc advisory group is formed, the group 
shall include representatives of the regulated community 
and the general public. The decisions as to the 
membership of the group shall be at the discretion of the 
director. 

"Person" means an individual, a corporation, a 

partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

"Public hearing" means an informal proceeding, held in 
conjunction with the Notice of Public Comment and 
similar to that provided for in § 9-6.14:7.1 of the 
Admznistrative Process Act, to afford persons an 
opportunity to submit VIews and data relative to 
regulations on which a decision of the approving 
authorzty is pendzng. 

"Public meeting'' means an informal proceeding 
conducted by the agency zn conjunction with the Notice 
of Intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

"Virginia law" means the prov1s1ons found in the Ge6e 
al' Virginia <!!' l!;e ¥i-l'giftia Aets al' Assembly statutory law 
authorizing the approving authority, director, or agency to 
make regulations "" aeei<le eases or containing procedural 
requirements thereof. 

B. Unless specifically defined in Virginia law or in this 
regulation, terms used shall have the meanings commonly 
ascribed to them. 

§ 2. General. 

A. The procedures in § 3 of this regulation shall be used 
for soliciting the input of interested persons in the iffilW 
formation and development, amendment or repeal of 
regulations in accordance with the Administrative Process 
Act. This regulation does not apply to regulations 
exempted from the provisions of the Administraiive 
Process Act § 9·6.14: I A and B or excluded from the 
operation of Article 2 of the Administrative Process Act § 
9-6.14:4.1 C. 

&. M l!;e diseretisH al' l!;e a~proviag aathoriey, l!;e 
proeeaares ia t 3 fft1!Y l>e sapplemeated ia j}I'6Yi<le 
a<!llitiaaal pablle partiei~a!ioa ia l!;e regalatioH ado~tioa 
preee:ss er as aeeessaFy te meet federal. reEJ.UiFemeats. 

&. B. The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation otherwise 
llil6j>ted· ia aeeorclaaee wHit !Ills regalatioa . 

&. C. Any person may petition the approving authority 
for the adoption, amendment or repeal of a regulation. 
The petition, at a minimum, shall contain the following 
information: 

l. Name of petitioner; 

2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
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amendment to a specific regulation or regulations; 

5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting documents, as applicable. 

The approving authority shall provide a written response 
to such petition within 180 days from the date the petition 
was received. 

§ 3. Public participation procedures. 

A. The agency shall establish and maintain a list or lists 
consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the agency. In addition, the agency, at its discretion, may 
add to any list any person, organization or publication it 
believes will be interested in participating in the 
promulgation of regulations. Individuals and organizations 
may be periodically requested to indicate their desire to 
continue to receive documents or be deleted from a list. 
Individuals and organizations may be deleted from any 
list at the request of the individual or organization, or at 
the discretion of the agency when mail is returned as 
undeliverable. 

B. Whenever the approving authority so directs, the 
agency may commence the regulation adoption process 
and proceed to draft a proposal according to these 
procedures. 

C. 'fl>e agency shall ffifm an at! flee advise.-y gFffilj> SF 
l!Hilre a s!aHdiHg advisery eemmillee I<> assist iH llte 
dmltiHg £1ft<! ferma!ieH 61 llte prepesal llftless llte diree!er 
as lite appreviHg a~!l!eri!y speeifieally a~!l!eri2es llte 
agency I<> preeeed - ~lili2iHg "" at! flee advisery 
gFffilj> SF standing advisery eemmiltee. WlteH an at! flee 
advisery gFffilj> ;, farmed, SHell at! flee advisery gFffilj> 
shall iHelat!e represeH!a!ives 61 llte regala!ed eemm~nily 

£1ft<! lite gefteflll ~ The director shall use the 
participatory approach to assist in the development of the 
proposal or use one of the following alternatives: 

I. Proceed without using the participatory approach if 
the approving authority specifically authorizes the 
director to proceed without using the participatory 
approach. 

2. Include in the Notice of Intended Regulatory Action 
(NOIRA) a statement inviting comment on whether 
the director should use the participatory approach to 
assist the agency in the development of the proposal. 
If the director receives written responses from at least 
five persons during the associated comment period 
indicating that the director should use the 
participatory approach, the director shall use the 
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participatory approach requested. Should different 
approaches be requested, the director shall determine 
the specific approach to be utilized. 

D. The agency shall issue a ft6!iee 61 iateaaeEI 
reg~la!ery ae!ioo (NO!RA) NOIRA whenever it considers 
the adoption, amendment or repeal of any regulation. 

1. The NOIRA shall include, at least, the following: 

a. A description of the subject matter of the 
planned regulation. 

b. A description of the intent of the planned 
regulation. 

"' c. A brief statement as to the need for regulatory 
action. 

Jr. d. A brief description of alternatives available, if 
any, to meet the need. 

e: e. A request for comments on the intended 
regulatory action, to include any ideas to assist the 
agency in the araf!iag £1ft<! fermatiea 61 BR;' 
prepesea regHlatiea fleveleped pHFSHanl I<> llte 
NO!RA development of any proposal . 

a, f. A request for comments on the 
benefits of the stated alternatives 
alternatives. 

costs and 
or other 

g. A statement of the director's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
director should use the participatory approach to 
assist the agency in the development of any 
proposal. Including this statement shall only be 
required when the director makes a decision to 
pursue the alternative provided in subdivision C 2 
of this section. 

2. The agency shall hold at least one public meeting 
whenever it considers the adoption, amendment or 
repeal of any regulation unless the director as the 
approving authority specifically authorizes the agency 
to proceed without holding a public meeting. 

In those cases where a public meeting(s) will be held, 
the NOIRA shall also include the date, not to be less 
than 30 days after publication in The Virginia Register 
of Regulations , time and place of the public 
meeting(s). 

3. The public comment period for NOIRAs under this 
section shall be no less than 30 days after publication 
in The Virginia Register of Regulations . 
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E. The agency shall disseminate the NOIRA to the 
public via the following: 

1. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

F. After consideration of public input, the agency may 
~·e~are complete the draft proposed regulation and any 
supporting documentation required for review. If lift a<! 
!tee a~'lisery gret>j> llfls l>eeR establiskea the participatory 
approach is being used , the draft regulation shall be 
developed in consultation with stleh gret>j> the participants 
. A summary or copies of the comments received in 
response to the NOIRA shall be distributed to the a<! !tee 
advisory gret>j> participants during the development of the 
draft regulation. This summary or copies of the comments 
received in response to the NOIRA shall also be 
distributed to the approving authority. 

G. Upon approval of the draft proposed regulation by 
the approving authority, the agency shall publish a Notice 
of Public Comment (NOPC) and the proposal for public 
comment. 

H. The NOPC shall include, at least, the following: 

1. The notice of the opportunity to comment on the 
proposed regulation, location of where copies of the 
draft may be obtained and name, address and 
telephone number of the individual to contact for 
further information about the proposed regulation. 

2-o A <leseri~liea aJ' ~revisions aJ' tfte ~ro~osed 
regalatien wl>ielt nre mere restrictive tftllft ·~~lieaale 
!edefal re~Hirements, together with tfte reasoo wlty 
the ffi6fe restrietive pravisiaBs are Heede:fr.. 

& 2. A request for comments on the costs and 
benefits of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4. A statement that an analysis of the following has 
been conducted by the agency and is available to the 
public upon request: 

a. A statement of purpose: wlty tfte regulatioR ls 
pFe~esea aru! tfte - eru! reSllit or oajeeti·;e aJ' 
tfte Fegt:l:latiaR the rationale or justification for the 
new provisions of the regulation, from the 
standpoint of the public's health, safety or welfare . 

b. A statement of estimated impact: 

(1) Number Projected number and types of 
regulated entities or persons affected. 

(2) Projected cost , expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where an- the agency is unable to 
quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the agency for implementation 
and enforcement. 

( 4) The beneficial impact the regulation is designed 
to produce. 

c. An explanation of need for the proposed 
regulation and potential consequences that may 
result in the absence of the regulation. 

d. An estimate of the impact of the proposed 
regulation upon small businesses as defined in § 
9-199 of the Code of Virginia or organizations in 
Virginia. 

e. A description of provisions of the proposed 
regulation which are more restrictive than 
applicable federal requirements, together with the 
reason why the more restrictive provisions are 
needed. 

eo f A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the agency believes that the proposed regulation is 
the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the proposed regulation. 

t g. A schedule setting forth when, after the 
effective date of the regulation, the agency will 
evaluate it for effectiveness and continued need. 

5. The date, time and place of at least one public 
hearing held in accordance with § 9-6.14:7.1 to receive 
comments on the proposed regulation. fffi tllflse eases 
wllere tfte ogeftey ele€ts 16 eonE!l!et aR evidential 
lwariag, tHe B<lli€e sllall iaaieft4e !hal tfte eviaeatial 
lleftriflg will he he!<! 16 aeeordaaee with f 9 6.14:8.) 
The public hearing(s) may be held at any time during 
the public comment period and, whenever practicable, 
no less than liJ 15 days prior to the close of the 
public comment period. The public hearing(s) may be 
held in such location(s) as the agency determines will 
best facilitate input from interested persons. In those 
cases where the agency elects to conduct a formal 
hearing, the notice shall indicate that the forma[ 
hearing will be held in accordance with § 9-6.14:8 of 
the Administrative Process Act. 
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I. The public comment period shall close no less than 60 
days after publication of the NOPC in The Virginia 
Register of Regulations . 

J. The agency shall disseminate the NOPC to the public 
via the following: 

1. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations. 

b. Publication in a newspaper of general circulation 
published at the state capital and such other 
newspapers as the agency may deem appropriate. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

K. The agency shall prepare a summary of comments 
received in response to the NOPC and the agency's 
response to the comments received. The agency shall send 
a draft of the summary of comments to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. The agency shall 
submit the summary and agency response and, if 
requested, submit the full comments to the approving 
authority. The summary, the agency response, and the 
comments shall become a part of the agency file and 
after final action on the regulation by the director as the 
approving authority, made available, upon request, to 
interested persons. 

L. If the director as the approving authority determines 
that the process to adopt, amend or repeal any regulation 
should be terminated after approval of the draft proposed 
regulation, the director shall state in writing a rationale 
for the withdrawal of the proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

§ 4. Transition. 

A. All regulatory actions for which a NOIRA has been 
published in The Virginia Register of Regulations prior to 
Deeember i!G-; ~ the effective date of this regulation 
shall be processed in accordance with the ¥R 21§ 91 99. 
emergency amendments to VR 217-DO·OO Regulatory Public 
Participation Guidelines. 

B. This regulation, when effective, shall supersede and 
repeal emergency amendments to VR 217-D0-00 Regulatory 
Public Participation Procedures which became effective 
June 30, 1993. All regulatory actions for which a NOIRA 
has not been published in The Virginia Register of 
Regulations prior to Deeember i!G-; ~ the effective date 
of this regulation shall be processed in accordance with 
this regulation (VR 217-00-00. Regulatory Public 
Participation Procedures). 
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VA.R. Doc. No. R94·237; Filed November 9, 1993, 2:16 p.m. 

******** 

Virginia Soil and Water Conservation Board 

Title Q.! Regulation: VR 625-00-00:1. Regulatory Public 
Participation Procedures. 

Statutory Authority: §§ 9-6.14:7.1, 10.1-502, 10.1-603.18, 
10.1-605 and 10.1-637 of the Code of Virginia. 

Public Hearing Date: January 6, 1994 - 7 p.m. 
Written comments may be submitted until January 31, 
1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 9-6.14:7.1 of the Administrative Process Act 
(APA) requires each agency to develop, adopt and use 
public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Section 10.1-502 
of the Code of Virginia authorizes the Virginia Soil and 
Water Conservation Board (board) to promulgate 
regulations necessary for the execution of Chapter 5 (§ 
10.1-500 et seq.) of Title 10.1 of the Code of Virginia. This 
authorization covers the Erosion and Sediment Control Law 
and its attendant regulations. Section 10.1-603.18 of the 
Code of Virginia authorizes the board to promulgate 
regulations for the proper administration of the Flood 
Prevention and Protection Assistance Fund which is to 
include but not limited to the establishment of amounts, 
interest rates, repayment terms, consideration of the 
financial stability of the particular local public body 
applying and all other criteria for awarding of grants or 
loans under the Flood Prevention and Protection 
Assistance Fund Act (§ 10.1-603.16 et seq.). The Dam 
Safety Act under § 10.1-605 of the Code of Virginia 
requires the board to promulgate regulations to ensure that 
impounding structures in the Commonwealth are properly 
and safely constructed, maintained and operated ( § 
10.1-604 et seq.). The Conservation, Small Watersheds 
Flood Control and Area Development Fund Act (§ 10.1-636 
et seq.) authorizes the board to establish guidelines for the 
proper administration of the fund and the provisions of 
the article (Article 4). 

Purpose: The APA requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
the procedures to be followed by the agency lor soliciting 
input from the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety or 
welfare. They also require the agency promulgating a 
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regulation to respond to citizens' comments. 

Substance: The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands the board's procedures for establishing 
and maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; expands 
the information required in the Notice of Intended 
Regulatory Action to include a description of the subject 
matter and intent of the planned regulation and to include 
a statement inviting comment on whether the Director of 
the Department of Conservation and Recreation should use 
the participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification for the 
new provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that a draft 
summary of comments be sent to all public commenters 
on the proposed regulation at least five days before final 
adoption of the regulation. 

Issues: Overall, the proposed amendments present a 
clearer, expanded set of guidelines for use by the board 
and the public during the adoption, amendment, or repeal 
of regulations; they require the board to present additional 
information for use by the public in understanding and 
commenting on regulatory actions; and they are consistent 
with the guidelines of the other agencies within the 
Natural Resources Secretariat. The agency does not 
believe the proposed guidelines present any disadvantages 
for the public. 

Estimated Impacts: No financial impact on regulated 
entities or the public is expected from the adoption of this 
proposal since the proposal only imposes requirements on 
the board and the Department of Conservation and 
Recreation. Regulated entities and the public should 
benefit from the adoption in that the guidelines used by 
the different environmental agencies will be consistent. In 
addition, the amount and types of information made 
available to regulated entities and the public will increase. 

Affected Localitv: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on the board and the Department of 
Conservation and Recreation. Localities should benefit 
from the adoption in that the guidelines require the board 
to present information relating to any locality which may 
bear any identified disproportionate material impact 
resulting from a regulation which would not be 
experienced by other localities. 

Applicable Federal Requirements: While there are federal 

requirements for public involvement in regulation 
development, the adoption of public participation guidelines 
is governed by the state's Administrative Process Act. 

Summary: 

This action is necessary to replace exiSting emergency 
Regulatory Public Participation Procedures with 
permanent regulations which will comply with new 
provisions of the Administrative Process Act ( AP A) 
enacted by the 1993 General Assembly. These 
proposed amendments will establish, in regulation, 
various provisions to ensure that interested persons 
have the necessary information to comment in a 
meaningful, timely fashion during all phases of the 
regulatory process. These proposed amendments are 
consistent with those of the other agencies within the 
Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned 
regulation and to include a statement inviting 
comment on whether the Director of the Department 
of Conservation and Recreation should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justzfication 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

VR 625-00-00:1. Regulatory Public Participation Procedures. 

§ l. Definitions. 

A. The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Agency" means the Department of Conservation and 
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Recreation, including staff, eteo, established pursuant to 
Virginia law that implements programs and provides 
administrative support to the approving authority. 

"Approving authority" means the Virginia Soil and 
Water Conservation Board, the collegial body (board), 
established pursuant to Virginia law as the legal authority 
to adopt regulations. 

"Director" means the Director of the Department of 
Conservation and Recreation or his designee. 

"Formal hearing" means agency processes other than 
those informational or factual inquiries of an informal 
nature provided in § 9-6.14:7.1 of the Administrative 
Process Act and includes only opportunity for private 
parties to submit factual proofs in evidential hearings as 
provided in § 9-6.14:8 of the Administrative Process Act. 

"Locality particularly affected" means any locality 
which bears any identified disproportionate material 
impact which would not be experienced by other 
localities. 

"Participatory approach" means a method for the use 
of (ij standing advisory committees, (iij ad hoc advisory 
groups or panels, (iii) consultation with groups or 
individuals registering interest in working with the 
agency, or (iv) any combination thereof in the formation 
and development of regulations for agency consideration. 
When an ad hoc advisory group is formed, the group 
shall include representatives of the regulated community 
and the general public. The decisions as to the 
membership of the group shall be at the discretion of the 
director. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

"Public hearing" means an informal proceeding, held in 
conjunction with the Notice of Public Comment and 
similar to that proVIded for in § 9-6.14:7.1 of the 
Administrative Process Act, to afford persons an 
opportunity to submit views and data relative to 
regulations on which a decision of the approving 
authority is pending. 

"Public meeting" means an informal proceeding 
conducted by the agency in conjunction with the Notice 
of Intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

"Virginia law" means the provisions found in the Geae 
ef Virginia statutory law er tire. ViFginia Aets ef z\ssembly 
authorizing the approving authority, director, or agency to 
make regulations er aeeide eases or containing procedural 
requirements thereof. 

B. Unless specifically defined in Virginia law or in this 
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regulation, terms used shall have the meanings commonly 
ascribed to them. 

§ 2. General. 

A The procedures in § 3 of this regulation shall be used 
for soliciting the input of interested persons in the ffi.H.i.al: 
formation and development, amendment or repeal of 
regulations in accordance with the Administrative Process 
Act. This regulation does not apply to regulations 
exempted from the provisions of the Administrative 
Process Act § 9-6.!4:1 A and B or excluded from the 
operation of Article 2 of the Administrative Process Act § 
9-6.14:4.1 c. 

Bo At !he <iiseretien ei !he ·~~raving au!llerily er !he 
<iireeter, !he ~reee<iures in t 3 may be supplemea!e<i in 
jH'6¥i<ie a<iai!ieaal jWblie par!ieipa!iea in !he regulatiea 
aae~!iea j}f6€eSS sr as aeeessary in meet fe<leral 
ref!uirements. 

&. B. The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation etllerwise 
adapted ifl: aeeerdanee wi-tft thls FegtJ:latian . 

Be C. Any person may petition the approving authority 
for the adoption, amendment or repeal of a regulation. 
The petition, at a minimum, shall contain the following 
information: 

l. Name of petitioner: 

2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
amendment to a specific regulation or regulations; 

5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting documents, as applicable. 

The approving authority shall provide a written response 
to such petition within 180 days from the date the petition 
was received. 

§ 3. Public participation procedures. 

A The agency shall establish and maintain a list or lists 
consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the agency. In addition, the agency, at its discretion, may 
add to any list any person, organization or publication it 
believes wzll be interested in participating in the 
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promulgatiOn of regulations. Indivzduals and organizations 
may be periodically requested to indicate their desire to 
continue to receive documents or be deleted from a liSt. 
Individuals and organizations may be deleted from any 
list at the request of the individual or organization, or at 
the discretion of the agency when mail is returned as 
undeliverable. 

B. Whenever the approving authority so directs or upon 
the director's initiative, the agency may commence the 
regulation adoption process and proceed to draft a 
proposal according to these procedures. 

C. 'ffte ageHey sOOH ffifm !1ft ad li<le ad-:isery gF6tij) tlf 

l!!ilire a slaaaiag advisory eemmiltee I& asslsl ifl 1M 
drafliag Ra<i larm.a!iaa af 1M ~ra~esal llftless 1M 
~~reviHg aHtbarity s~eeifleally aHtliari•es 1M direetar I& 
preeeed witl>ffiH atili•iag !1ft ad li<le a<lvisery gF6tij) tlf 

steading a<l':isery eemraittee. Wlleft !1ft ad li<le ad-:isery 
gF6tij) ts farmed, SHffi ad li<le ad-:isery gF6tij) sOOH iae!Htle
Fepreseatatives af 1M regalaled earam.anily Ra<i 1M 
gefHffitl PHftlle, The director shall use the participatory 
approach to assist in the development of the proposal or 
use one of the following alternatives: 

1. Proceed without using the participatory approach if 
the approving authority specifically authorizes the 
director to proceed without using the participatory 
approach. 

2. Include in the Notice of Intended Regulatory Action 
(NOIRA) a statement inviting comment on whether 
the director should use the participatory approach to 
assist the agency in the development of the proposal. 
If the director receives written responses from at least 
five persons during the associated comment period 
indicating that the director should use the 
participatory approach, the director wzll use the 
participatory approach requested. Should different 
approaches be requested, the director shall determine 
the specific approach to be utilized. 

D. The agency shall issue a fl6ltee sf iatea<le<l 
regulatary &e!loo (NOIRA) NOIRA whenever it considers 
the adoption, amendment or repeal of any regulation. 

1. The NOIRA shall include, at least, the following: 

a. A description of the subject matter of the 
planned regulation. 

b. A description of the intent of the planned 
regulation. 

ao c. A brief statement as to the need for regulatory 
action. 

~>, d. A brief description of alternatives available, if 
any, to meet the need. 

e: e. A request for comments on the intended 

regulatory action, to include any ideas to assist the 
agency in the emfling """ farraatiaa af ""Y 
~rapase<l Fegalatiaa devela~e<l parsaaat ta 1M 
NeiRA development of any proposal . 

th f. A request for comments on the costs and 
benefits of the stated alternatives or other 
alternatives. 

g. A statement of the director's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
director should use the participatory approach to 
assist the agency in the development of any 
proposal. Including this statement shall only be 
required when the director makes a decision to 
pursue the alternative provided in subdivision C 2 
of this section. 

2. The agency shall hold at least one public meeting 
whenever it considers the adoption, amendment or 
repeal of any regulation unless the approving authority 
specifically authorizes the director to proceed without 
holding a public meeting. 

In those cases where a public meeting(s) will be held, 
the NOIRA shall also include the date, not to be less 
than 30 days after publication in The Virginia Register 
of Regulations , time and place of the public 
meeting(s). 

3. The public comment period for NOIRAs under this 
section shall be no less than 30 days after publication 
in The Virginia Register of Regulations . 

E. The agency shall disseminate the NOIRA to the 
public via the following: 

1. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

F. After consideration of public input, the agency may 
~·e~are complete the draft proposed regulation and any 
supporting documentation required for review. If ftfl: 00 
li<le advise!)' gF6tij) has l>eeft estaelisl!ed the participatory 
approach is being used , the draft regulation shall be 
developed in consultation with SHffi gF6tij) the participants 
. A summary or copies of the comments received in 
response to the NOIRA shall be distributed to the ad li<le 
a<lvisary gF6tij) participants during the development of the 
draft regulation. This summary or copies of the comments 
received in response to the NOIRA shall also be 
distributed to the approving authority. 

G. Upon approval of the draft proposed regulation by 
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the approving authority, the agency shall publish a Notice 
of Public Comment (NOPC) and the proposal for public 
comment. 

H. The NOPC shall include, at least, the following: 

I. The notice of the opportunity to comment on the 
proposed regulation, location of where copies of the 
draft may be obtained and name, address and 
telephone number of the individual to contact for 
further information about the proposed regulation. 

~ A eeseriptiea ffi prw,isiens ffi !fte prepesee 
regalatiea whielt are fR6fe restrictive !ltRR applica~le 
federal re~airemeats, tegetl>er - !fte reasoo why 
tfte mere restrietive previsiens are aeedeci. 

& 2. A request for comments on the costs and 
benefits of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4. A statement that an analysis of the following has 
been conducted by the agency and is available to the 
public upon request: 

a. A statement of purpose: why !fte regulatiea ls 
prepesee aru1 !fte <leslre<l aru1 result <>F e~jective ffi 
!fte regulalieH the rationale or justification for the 
new provisions of the regulation, from the 
standpoint of the public's health, safety or welfare . 

b. A statement of estimated impact: 

(I) Num~er Projected number and types of 
regulated entities or persons affected. 

(2) Projected cost , expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where 6ft the agency is unable to 
quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the agency for implementation 
and enforcement. 

(4) The beneficial impact the regulation is designed 
to produce. 

c. An explanation of need for the proposed 
regulation and potential consequences that may 
result in the absence of the regulation. 

d. An estimate of the impact of the proposed 
regulation upon small businesses as defined in § 
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9~199 of the Code of Virginia or organizations in 
Virginia. 

e. A description of provisions of the proposed 
regulation which are more restrictive than 
applicable federal requirements, together with the 
reason why the more restrictive provisions are 
needed. 

eo f A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the agency believes that the proposed regulation is 
the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the proposed regulation. 

to g. A schedule setting forth when, after the 
effective date of the regulation, the agency will 
evaluate it for effectiveness and continued need. 

5. The date, time and place of at least one public 
hearing held in accordance with § 9-6.14:7.1 of the 
Code of Virginia to receive comments on the proposed 
regulation. fffi tliHse CHSes wliere !fte HgCfley e1eets !6 
eeaEIHet aft eviEiential HeaFiag, the ft6t.iee ~ iREiieate 
tl>Ht !fte evieeatial heaf!6g wHl be belt! !6 aeeereaaee 
- f 9 6.!4:8.) The public hearing(s) may be held at 
any time during the public comment period and, 
whenever practicable, no less than l4 15 days prior to 
the close of the public comment period. The public 
hearing(s) may be held in such location(s) as the 
agency determine will best facilitate input from 
interested persons. In those cases where the agency 
elects to conduct a formal hearing, the notice shall 
indicate that the formal hearing will be held in 
accordance with § 9-6.14:8 of the Administrative 
Process Act. 

I. The public comment period shall close no less than 60 
days after publication of the NOPC in The Virginia 
Register of Regulations . 

J. The agency shall disseminate the NOPC to the public 
via the following: 

I. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations. 

b. Publication in a newspaper of general circulation 
published at the state capital and such other 
newspapers as the agency may deem appropriate. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

K. The agency shall prepare a summary of comments 
received in response to the NOPC and the agency's 
response to the comments received. The agency shall send 
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a draft of the summary of comments to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. The agency shall 
submit the summary and agency response and, if 
requested, submit the full comments to the approving 
authority. The summary, and the agency response, and the 
comments shall become a part of the agency file and 
after final action on the regulation by the approving 
authority, made available, upon request, to interested 
persons. 

L. If the director determines that the process to adopt, 
amend or repeal any regulation should be terminated after 
approval of the draft proposed regulation by the approving 
authority, the director shall present to the approving 
authority for their consideration a recommendation and 
rationale for the withdrawal of the proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

§ 4. Transition. 

A. All regulatory actions for which a NOIRA has been 
published in The Virginia Register of Regulations prior to 
Deeember 3G, l9lB; the effective date of this regulation 
shall be processed in accordance with the ¥R 62ii 99 99. 
emergency amendments to VR 625-00-oO:l Regulatory 
Public Participation G1:1iclelines Procedures effective from 
June 30, 1993, until June 29, 1994, unless sooner modified 
or vacated or superseded by permanent regulations . 

B. This regulation when effective shall supersede and 
repeal emergency amendments to VR 625-00-00:1 
Regulatory Public Participation Procedures which became 
effective June 30, 1993. All regulatory actions for which a 
NOIRA has not been published in The Virginia Register of 
Regulations prior to Deeember 3G, -, the effective date 
of this regulation shall be processed in accordance with 
this regulation (VR 625-00-00:1. Regulatory Public 
Participation Procedures). 

VA.R. Doc. No. R94-239; Filed November 9, 1993, 2:10 p.m. 

BOARD FOR COSMETOLOGY 

Title Q! Regulation: VR 235-01-1. Public Participation 
Guidelines (REPEALING). 

VA.R. Doc. No. R94-219; Filed November 9, 1993, 11:51 a.m. 

Title of Regulation: VR 235-0l-1:1. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-1202 of the Code 
of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted until February 10, 1994. 

(See Calendar of Events section 

for additional information) 

Basis: The statutory authority for the Board for 
Cosmetology to promulgate the Public Participation 
Guidelines is found in § 54.1-1202 of the Code of Virginia. 
The board is empowered to promulgate regulations setting 
standards for initial licensure and continuing licensure and 
standards of conduct for cosmetologists and nail 
technicians. 

Puroose: The purpose of this regulatory action is to 
implement the requirements of the Administrative Process 
Act (APA) and the revisions to the APA made by the 1993 
Virginia General Assembly by establishing procedures to 
be followed by the board in soliciting, receiving and 
considering public comment. 

Substance: The proposed Board for Cosmetology Public 
Participation Guidelines contain substantially similar 
language as the emergency guidelines, which are currently 
in effect. Therefore, there is no change from the current 
status of the law. 

Issues: The issues of the proposed PPG's are such that the 
public has the advantage of participating in the 
development of the cosmetology licensure regulations. With 
the participation of the public, they will become more 
familiar with the contents and expectations of the 
regulations. The advantage to the agency is such that with 
public knowledge of the regulations, the agency should 
save considerable staff time in explaining, implementing 
and enforcing the regulations. 

Estimated Impact: Since the proposed public participation 
guidelines are substantially similar to the current 
emergency public participation guidelines, there will be no 
additional cost to the agency in the implementation of and 
compliance with this regulation. 

Summary: 

The Board for Cosmetology Public Participation 
Guidelines (PPG's) mandate public participation in the 
promulgation process of cosmetology and nail 
technician licensure. The Department of Professional 
and Occupational Regulation (the agency) will 
maintain a mailing list to notify persons and 
organizations of intended regulatory action. The 
agency will mail such documents as "Notice of 
Intended Regulatory Action," "Notice of Comment 
Period" and a notice that final regulations have been 
adopted. The PPG's will outline the necessary 
procedures for being placed on or deleted from the 
mailing list. The "Notice of intended Regulatory 
Action" will provide for a comment period of at least 
30 days and will state whether or not a public 
hearing will be held. The PPG's give specific instances 
on when the agency must hold a comment period and 
when the agency must reevaluate the regulations. The 
PPG's establish the procedures for formulation and 
adoption of regulations and the. procedures to be 
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taken when substantial changes have been made prior 
to final adoption of the regulations. The use of and 
input from advisory committees to formulate 
regulations are established in the PPG's. The PPG's 
specify what meetings and notices will be published 
in The Virginia Register. 

VR 235-0!-!:1. Public Participation Guidelines. 

§ 1. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Agency" or "board" means the Board for Cosmetology. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

§ 2. Mailing list. 

The agency will maintain a list of persons and 
organizations who will be mailed the following documents 
as they become available: 

1. "Notice of Intended Regulatory Action" to 
promulgate or repeal regulations. 

2. "Notice of Comment Period" and public hearings, 
the subject of which is proposed or existing 
regulations. 

3. Notice that the final regulations have been 
adopted. 

Failure of these persons and organizations to receive 
the documents for any reason shall not affect the validity 
of any regulations otherwise properly adopted under the 
Administrative Process Act. 

§ 3. Placement on the mailing list; deletion. 

Any person wishing to be placed on the mailing list 
may do so by writing the agency. In addition, the agency, 
at its discretion, may add to the list any person, 
organization, or publication it believes will serve the 
purpose of responsible participation in the formation or 
promulgation of regulations. Persons on the list will be 
provided all information stated in § 2. Individuals and 
organizations may be periodically requested to indicate 
their desire to continue to receive documents or be 
deleted from the list. When mail is returned as 
undeliverable, individuals and organizations will be deleted 
from the list. 

§ 4. Petition for rulemaking. 
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Any person may petition the agency to adopt or amend 
any regulation. Any petition received shall appear on the 
next agenda of the agency. The agency shall consider and 
respond to the petition within I80 days. The agency shall 
have sole authority to dispose of the petition. 

§ 5. Notice of intent. 

At least 30 days prior to the filing of the "Notice of 
Comment Period" and the proposed regulations as 
required by § 9-6.I4:7.I of the Code of Virginia, the 
agency will publish a "Notice of Intended Regulatory 
Action." This notice will provide for at least a 30-day 
comment period and shall state whether or not they 
intend to hold a public hearing. The agency is required to 
hold a hearing on proposed regulation upon request by 
the Governor or from 25 or more persons. Further, the 
notice shall describe the subject matter and intent of the 
planned regulation. Such notice shall be transmitted to 
the Registrar of Regulations for inclusion in The Virginia 
Register. 

§ 6. Informational proceedings or public hearings for 
existing rules. 

Within two years of the promulgation of a regulation, 
the agency shall evaluate it for effectiveness and 
continued need. The agency shall conduct an informal 
proceeding which may take the form of a public hearing 
to receive public comment on existing regulation. Notice 
of such proceedings shall be transmitted to the Registrar 
for inclusion in The Virginia Register. Such proceedings 
may be held separately or in conjunction with other 
informational proceedings. 

§ 7. Notice of formulation and adoption. 

At any meeting of the agency or a subcommittee where 
it is anticipated the formation or adoption of regulation 
will occur, the subject matter shall be transmitted to the 
Registrar for inclusion in The Virginia Register. 

If there are one or more changes with substantial 
impact on a regulation, any person may petition the 
agency within 30 days from the publication of the final 
regulation to request an opportunity for oral or written 
submittals on the changes to the regulations. If the 
agency received requests from at least 25 persons for an 
opportunity to make oral or written comment, the agency 
shall suspend the regulatory process for 30 days to solicit 
additional public comment, unless the agency determines 
that the changes made are minor or inconsequential in 
their impact. 

If the Governor finds that one or more changes with 
substantial impact have been made to proposed 
regulation, he may suspend the regulatory process for 30 
days to require the agency to solicit further public 
comment on the changes to the regulation. 

A draft of the agency's summary description of public 
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comment shall be sent by the agency to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. 

§ 8. Advisory committees. 

The board intends to appoint advisory committees as it 
deems necessary to provide adequate participation in the 
formation, promulgation, adoption, and review of 
regulations. Such committees are particularly appropriate 
when other interested parties may possess specific 
expertise in the area of proposed regulation. The advisory 
committee shall only provide recommendations to the 
agency and shall not participate in any final decision 
making actions on a regulation. 

When identifying potential advisory committee members 
the agency may use the following: 

1. Directories of organizations related to the 
profession, 

2. Industry, professional and trade associations' 
mailing lists, and 

3. Lists of persons who have previously participated 
in public proceedings concerning this or a related 
iSsue. 

§ 9. Applicability. 

Sections 2 through 4, 6, and 8 shall apply to all 
regulations promulgated and adopted in accordance with 
§ 9,().14:9 of the Code of Virginia except those regulations 
promulgated in accordance with § 9-6.14:4.1 of the 
AdmimStrative Process Act. 

VA.R. Doc. No. R94-218; Filed November 9, 1993, ll:5l a.m. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

Title !L( Regulation: VR 270-01-0042:1. Regulations 
Governing the Employment of Professional Personnel. 

Statutory Authority: §§ 22.1-16, 22.1-302 and 22.1-304 of the 
Code of Virginia. 

Public Hearing Dates: 
December 14, 1993 - 7 p.m. 
January 19, 1994 - 7 p.m. 
January 20, 1994 - 7 p.m. 
Written comments may be submitted until January 29, 
1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 22.1-16 of the Code of Virginia provides the 
Board of Education with the authority to promulgate 
regulations as may be necessary to carry out its powers 
and duties and the provisions of Title 22.1 of the Code of 

Virginia. 

Puroose: The purpose of this regulatory action is to 
promulgate new regulations that meet the requirements of 
§ 22.1-302 of the Code of Virginia requiring that "a written 
contract in a form prescribed by the Board of Education, 
shall be made by the school board with each teacher 
employed by it...." The regulations are also intended to 
improve hiring procedures of teachers which sometimes 
are affected by issues related to breach of contract as set 
forth in § 22.1-304 of the Code of Virginia. 

Substance: The new regulations provide an overview of the 
contracting process for local boards and employees, 
definitions of relevant terms, descriptions of contract 
provisions, and revised contract prototypes with a list of 
essential elements that may be used by local school 
boards at their discretion in the employment of 
professional personnel. In addition, the proposed 
regulations set forth a new section on uniform hiring of 
teachers which is designed to bring more uniformity to the 
hiring process, help local school boards maintain a stable 
workforce, and provide greater professional mobility for 
teachers. 

Issues: Regulations governing contractual agreements with 
professional personnel first became effective in 1950. They 
were last amended in 1980. Over the years questions have 
surfaced concerning the use of prototypes, interpretation of 
contract terms and provisions, issues related to breach of 
contract, and lack of uniformity in hiring practices. The 
proposed regulations resulted from concerns from both the 
Board of Education and the legislature. 

Impact: These regulations affect all 134 school divisions in 
the Commonwealth. Every teacher also will benefit from 
the clarity of the new regulations. There is no additional 
cost to the department to implement and enforce these 
regulations. The board stands to benefit from the 
regulations in reducing the likelihood for petitions for 
review in situations involving breach of contract. 

Summary: 

The proposed regulations include provisions for 
contractual agreements and hiring procedures. The 
regulations provide an overview of the contracting 
process for local school boards and their professional 
employees, definitions of relevant contract terms, and 
descriptions of contract provisions. ReviSed contract 
prototypes with a listing of essential contract 
elements are included within the appendix of the 
regulations. The regulations describe the employment 
of professional personnel as a process that rests with 
the local school board and the employee and sets 
forth the prototypes and contract elements as 
resources that local boards may use at their 
discretion in meeting the requirements of the 
employment process. 

The proposed. regulations are new regulations that are 
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intended to replace VR 270·01-0042, which will be 
repealed. The proposed regulations reflect substantial 
changes over the previous section on contractual 
agreements. For the first time, all relevant tenns are 
being described and an entirely new section on the 
uniform hiring of teachers is presented. 

The specific provisions of the proposed regulations are 
in two parts: The preamble describes who the parties 
are and that the hiring discretion is with the local 
school board. Part 1 includes (i) definitions of terms, 
including types of contracts and the personnel 
involved, (ii) the contract period and the form of the 
contract including sample prototypes of each type of 
contract and a listing of essential contract terms, (iii) 
the specific provisions of the annual contract, (iv) the 
specific provisions of the continuing contract, and (v) 
the specific provisions of the coaching contract. Part 
II includes (i) a discussion of the purpose of a 
uniform hiring process, and (ii) a three-phase hiring 
process with detailed descriptions of the benefits and 
requirements of each phase. The three~phase process 
establishes a calendar for hiring that is compatible 
with the dates budgets are completed by local 
governing bodies. The calendar dates establish 
minimum timeframes to accommodate the local hiring 
process, offer local flexibility in including contract 
terms to cover unique needs and practices of a 
locality, and offer professional mobility for teachers. 

Preamble: 

Local school boards are authorized to employ 
professional personnel to assist in their vested duty of 
supervision of schools in their localities. Employment 
contracts embody the agreements between the local 
school board and the employee, and such agreements 
between the parties must include the essential 
elements of a contract and requirements of state law, 
and represent the duties, responsibilities, rights and 
benefits of both parties. Conditions and practices that 
are unique to a particular school board should be set 
forth as additional tenns or covenants in a contract, 
wh11e preserving the integrity of the contract and the 
requirements of law. 

It is the intent of these regulations to set forth the 
requirements provided by law for contractual 
agreements for school boards and employees. In 
addition, these regulations provide a structure for 
unzform hiring procedures to be used by local school 
boards to ensure that their employment needs are 
met and that employees are able to take advantage 
of opportunities for professional growth. Further, local 
school boards may continue or adopt policies that 
meet or exceed the minimum standards set forth in 
these regulations. 

VR 270-01-0042:1. Regulations Governing the Employment 
of Professional Personnel. 
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PART 1. 
CONTRACTUAL AGREEMENTS. 

§ 1.1. Definitions. 

Article 1. 
Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise. 

"Annual contract" means a contract between the 
employee and the local school board which sets forth the 
terms and conditions of employment for one school year. 

"Board" means the Virginia Board of Education which 
has general supervision of the public school system. 

"Breach of contract" means, for the purpose of Phase 
Three of these regulations, a teacher failing to honor a 
contract for the next school year without formal release 
from that contract from the local board. It does not 
include dismissal for cause. 

"Coaching contract" means a separate contract between 
the employee and the local school board which includes 
responsibilities for an athletic coaching assignment. 

"Continuing contract" means a contract between the 
employee who has satisfied the probationary term of 
service and the local school board. 

"Current employer" means the local school board with 
whom the teacher is currently under contract. 

"Next school year" means the school year immediately 
following the current contract year. 

"Principal" means a person (l) who is regularly 
employed full time as a principal or assistant principal, 
and (ii) who holds a valid teaching license issued by the 
board. 

"Prospective employer" means the division in which 
application for employment is made. 

"Supervisor" means a person (l) who is regularly 
employed full time in a supervisory capacity, and (ii) who 
is required by the board to hold a license to be employed 
in that position. 

"Teacher" means a person (l) who is regularly employed 
full time as a teacher, visiting teacherjschool social 
worker, guidance counselor, or librarian, and (il) who 
holds a valid teaching license. 

Article 2. 
Contracts, Generally. 

§ 1.2. Contractual period defined. 
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The local school board shall define the length of the 
contract period for each employee. A 10-month contractual 
period is defined to include 200 days as follows: 

1. 180 teaching days or 990 instructional hours 
(minimum required by law); 

2. Ten days for activities such as teaching, planning 
for the opening of school, evaluation, completing 
records and reports incident to the closing of each 
semester or school year, committee assignments, and 
conferences; 

3. Ten days for a continuation of activities under 
subdivisions 1 and 2 of this section, and such other 
activities as may be assigned or approved by the 
local school board. 

§ 1.3. Contract to be in writing. 

The contract must be in writing. The local school board 
may utilize prototypes of contract forms provided by the 
board, as shown in Appendix A, or may choose to 
develop their own contracts, but in so doing must ensure 
that the essential elements set forth in Appendix B of 
these regulations are included. 

Article 3. 
Annual Contracts, Probationary Period. 

§ 1.4. Length of the probationary term. 

A probationary term of employment under an annual 
contract for three years in the same school division is 
required pn·or to the issuance of a continuing contract. 
When continuing contract status has been attained in a 
school division in the state, another probationary period 
need not be served in any other school division unless a 
probationary period not exceeding one year is made a 
part of the contract of employment. 

§ 1.5. Calculating term for first year of teaching. 

For the purpose of calculating the three years of service 
required to attain continuing contract status, at least 160 
contractual teaching days during the school year shall be 
deemed the equivalent of one year in the first year of 
service by the teacher. 

§ 1.6. Probationary period for principal or supervisor. 

A person employed as a principal or supervisor, 
including a person who has previously achieved 
continuing contract status as a teacher, shall serve three 
years in such position in the same school division before 
acquiring continuing contract status as a principal or 
supervisor. 

§ 1.7. Probationary period when employee separates from 
servzce. 

If a teacher, principal; or supervisor separates from 
service during hiS probationary period and does not 
return to service in the same school division by the 
beginning of the year following the year of separation, 
such person shall be required to begin a new probationary 
period. 

§ 1.8. Effect of service outside the Virginia system. 

Teaching service outside of the Virginia public school 
system shall not be counted as meeting in whole or in 
part the required probationary term. ' 

Article 4. 
Continuing Contracts. 

§ 1.9. Eligibility for continuing contract. 

Only persons regularly employed full time by a school 
board who hold a valid license as teachers, principals, or 
supervisors shall be eligible for continuing contract status. 

§ 1.10. Continuing contract status when employee 
separates from service. 

If a teacher who has attained continuing contract status 
separates from service and does not return to teaching in 
Virginia public schools for a period longer than two years, 
such person shall be required to begin a new three~year 
probationary period. 

Article 5. 
Coaching Contracts. 

§ 1.11. Contract to be separate and apart from annual or 
continuing contract. 

The coaching contract shall be separate and apart from 
the annual or continuing contract and termination of the 
contract shall not constitute cause for the termination of 
the annual or continuing contract. 

§ 1.12. Termination notice required. 

The coaching contract shall require the party intending 
to terminate the contract to give reasonable notice to the 
other party prior to the effective date of the termination. 

PART II. 
UNIFORM HIRING OF TEACHERS. 

Article I. 
Purpose. 

§ 2.1. Purpose of a uniform hiring process. 

The goal for regulations for uniform hiring of teachers 
is to establish a calendar for hiring that is compatible 
with the dates budgets are completed by local governing 
bodies. The calendar dates, which are embodied in the 
three~phase employment process, establish minimum 
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timeframes to accommodate the local hiring process, offer 
local flexibility in including contract terms to cover 
unique needs and practices of the locality, and offer 
professional mobility for teachers. 

§ 2.2. Phase One of the three-phase employment process 

A. Phase One covers employment sought for the next 
school year and covers the period from the beginning of 
the current school year to the close of business on April 
14 of the current school year. The end of the phase on 
April 14 corresponds to the provisions of§ 22.1-304 of the 
Code of Virginia allowing written notice of 
noncontinuation of contract by April 15. If April 14 ends 
on a Saturday, Sunday, or legal holiday, the end of Phase 
One will be the last administrative working day prior to 
the Saturday, Sunday, or legal holiday. 

B. During Phase One, a teacher may apply and be 
interviewed for employment for the next school year in 
other school divisions without notice to or permission 
from the division where he is currently employed. 

C. During Phase One, a teacher accepting employment 
in another division for the next school year must resign 
by giving written notice to the current employer. The 
notice should specify that the resignation is applicable for 
the next school year only. 

§ 2.3. Phase Two of the three-phase employment process. 

A. Phase Two begins on April 15 and ends on May 31 
or the date the teacher contract is final, whichever is 
later. The contract is final when the date of signature 
and, at a minimum, the salary terms are finally known. 

B. During Phase Two, teachers, whether probationary or 
continuing contract, may seek employment and file 
applications for the next school year with other school 
divisions. Teachers may seek employment during this 
phase without notification to the current employer. 

C. During Phase Two, the prospective employer may 
offer a contract without proof of release from contract 
from the current employer. The teacher must obtain a 
written release from the contract with the current 
employer prior to signing a contract with the prospective 
employer. Releases should be liberally granted during this 
phase. 

§ 2.4. Phase Three of the three-phase employment process. 

A. Phase Three begins on June 1 or the date the salary 
is finally set by the local school board, whichever occurs 
later. In Phase Three, the contract is a firm and binding 
obligation on the teacher and the school division. 

B. During Phase Three, teachers may seek employment 
and file applications for the next school year with other 
school divisions; however, a prospective employer should 
not offer a contract to any teacher during Phase Three 
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until the teacher has secured a written release from the 
contract with the current employer, and a teacher should 
not accept a contract untli a written release has been 
secured. 

C. A current employer, at its discretion, may release a 
teacher from the contract. The employer should release 
teachers for good cause. 

D. Good cause may include, but is not limited to, the 
relocation of the spouse, medical and family emergencies, 
and position advancement, as opposed to salary 
advancement. 

E. In the event that a local board declines to grant a 
request for release from a contract on the grounds of 
insufficient or unjustifiable cause, and the teacher 
breaches or expresses an intent to breach the contract, 
the current employer may, within 30 days of the breach, 
file a petition with the Board of Education setting forth 
all the facts in the case and requesting that the teacher's 
license be suspended for the next school year or apply 
other remedies appropriate under law or contract. 

VA.R. Doc. No. R94·241; Filed November 10, 1993, 10:42 a.m. 
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APPEND:rX A 

ANNUAL FORM CONTRACT WllH PROFESSIONAL PERSONNB.. 

11-US ARTlCLE OF AGREEMENT. between the SCHOOL SOARD OF ---c,,=,c,,o,c. ·=~c.c.,c.,c,o,,------

Commonwealth of Virginia, ('School Board") and ('Employee'). 

The School Board agrees to employ and the employee agrees to accept such o>mploymem tn the posrt10n of 

c,~=.=,=niotrc=.,c.,c. ,=oo=•=•=,.,=,.=,= .. ="=,.=,.=,=.,=•=••=. ,O:;o,=~=~= .. =·•=•=•=,.===•= .. =,c,,..::= subject to the aurhority of tne School Beard, 

under the supeNision and direction of the division superintendent of scnools. and agrees to the following conditions: 

1. The employee: (check one) 

holds a valid Virginia license issued by the Board of ECucat10n 
- has completed the requirements and has tiled a complere appl1ca!ion tor a Virg.nia license = is elig•ble lor a Virginia license and will ~le a complete application wtlh1n go days at amplaymem 

2 The serv1ces to be performed hereunder shall beg;n on , 19 __,and continue 
thereafter as prescribed by the school board. 

3. The employee shall perform such pertinent duties dunng the penod of this contmct as are deemed 
necessary by the school board and supenntendent tor the eHic1eN and success~! operatmn at the school 

system. 

4. The employee shall comply with all school laws. Soarrt of Educat~on regulations. and all regulations made 
b-y the school board in accordance with law and Boaro of Education regul<mons. and shall maKe promptly 
end accurately ali repons req:.Jired by the divismn s:upenmencent ol schools • 

s. The emoloyee agrees to abide by the provtsions olthe Const~ut1on ot Virginia ar1d the Constitution of the 
Umted States. 

6. The dLViS1cn supenntendent shall have authonty to ass1gn emoloyees to the1r raspectrve positions in the 
school wheretn they have oeen placed tly the scnool board and may. w•tn tne approval of tne sc~ool board, 
reass:gn any employee to any school w•Ullh me dov•s•on Cunng the :erm of th1s contract; prov•ded no 
change or reass•gnmem shall adversely artect the salary at the employee under 1t11s contract. 

7. The reassu;;nments of administrative or supervisory personr1el to a teaChing pos:tion shall be in accordance 
with Sect1cn 22.1·294 of the Code oiiJircw.•a (1950). as amer1ded 

a. Before tr.e supenr1tendent recommends lO the scnool board :he nonrer1ewal cf the contract clan emplovee 
who nas not acn•eved continuing contract S1atus. ;ne SLJpenr.tendent snail nm1fy lhe employee of 'me 
prooosea reccmmend3:1on 1n accordance wotn Si!Ct1on 22.1 ..:304 cl :ne C.:>ce 

9. The school beard. upon recommendatmn at tr.e d:v1S10n supeflnlendenr. rcservos me m:;m to Oism1ss. 
susoend. or pl:!ce on protl3110rl tne employee. pay1ng for ser.·,~es rer.dered .n accoJrCihCe w1th lt11S 
>greemern :o date of d:sm1ssal 

t 0. In cJse scr.ools are c!osed temporanly as a result of "n ep1dern:c or :cr mr.er rec~ssary ·~;Juse. tha sa1d 
bo:lrd may requlfe such loss of time m be mace uo wllhrn 1r;e school term or rrJY u~wno ;he scnool wrm. 

11. Th1~ comr::JCI sh::JII not operaw to prevent <llSCOnl:nu::Jnce at emplcymerlt JS prov:ded or ;:;!:owed ty l"w. 

12. Tt1•l·lmplo·1ee m::1y re(juest thai tr.e school :JoJrd ":leass tre ~mo1ov~e from 1r.; tem;s at ~r.1s ccntr:Jct :v 
<JMilg thJ school bOJfd :wo .vee~s nm1ce 'n wfltlll<J JrKl sdt1nq 1m1~ :nere1n tre reJSon ccr;s:dered [USt 

c;:;use lor reSKJrlatJon. In the event lhe scr.ool oo;Jrd oeones to ~um me re,;;~est lor r;:.:ease. and me 

employee breaches the carnract. 111e school board may pufSlJe remedies prescribed by the Soard of 
Education or as described elsewhere In this contract consistent w~h law. 

13. The school board agrees to pay employea tor the duration of this comracto ________ _ 
payable: 

(a) in ___ installments for services rendered, payable by the first day at each calendar month or 
as soon thereafter as possible. 

0' 

. (b)- in aocordar~ce w~h schedule under "Special Covenants.' 

14. The school board shaH nat be obflgated to the salary terms above unless and until sufficiefTt funds are 
provided to fulfill the obligations at the school board by the appropriating body; provided, further. that the 
school board shall give the employee wrinen natice of such approval or disapproval, as the case may be, 
within seven (7) days of such action. 

15. In the event this contract is terminated by mutual consent prior to the end of the contract period. payment 
will be made tor services rendered on a daJiy basis to be determined by dividing the sala.y Stipulated <n this 
contract by the number of days officially covered under the prov1sions at thls contract 

16. The school board shaH deduct monthly from ttle sala.y due the employee the computed amount due the 
Virginia Retirement System (including State-supponed group insurance). and applicaole state and federaJ 
statutes. 

17. SPECIAL COVENANTS; 

Th1s contract shall 31 all times be sutl!ect to any <~nd ~II laws. regulal!OrJS. arJd pclic:es ex1sto~g dur~ng t~e :erm 
ol the contracr relatmg to cond~1ons or employment sucn as leave. ~alar~es. and 1erg1h or school terms. Fi!dure clttle 
employee to lullill thiS comract shall constitute su~Jcrent grounds tor tne term~r~.ltiOn (Jf the ccmract t;y :r,e sc~ocl ~card. 

The parties agree to the terms ol U11s contr8.ct eflectNe In IS day of 1 g 

-----cc;c,"~";~o.;;;-;";;;;,CmCaO=C· O,;--- (LS.) 

EmplayL>e (LS.) -----cc"'"c,"o:-::o~, "~""""c=c. c,---- iLS l 
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CONTINUING CONTRACTS 

AITof continuing contract for professional personnel shall. !0 the maximum eX!ent poss•ble, be 
written in clear and concise language easily understood by all parties. ana •nclude. at a minimum the 
following provisions: 

All of the provisions required for the annual contract. 

A statement E!Xplaining the continuing rJature of the comraCl. 

COACHING CONTRACTS 

Any athletic coaching contract w1th school personnel shall. to the maximum extent poss•ble, be 
written in clear and concise language eas•ly understood by all parties, and include !he lollow•ng 
provisions: 

• A statement identi!y•ng !he names and titles of the par:•es to the contract 

• A statement of the duties to be pertormed under the contract. 

A statement of the amount of compensation aue ~he employee and !tie meU'lod cf 
payment. 

A statemem: (or statements) of expectations of the employee w.th regard tc 
compliance with local. state, and/or iederal statutes, regulations and ccnsntut1cnat 
prOviSIOr1S. 

• A statemem setting tanh conditions for termination of the contract. 

A statement identifying the limitations on the use of the expenence toward length ot 
se.v1ce. substJtuticn tor teaching experience and nghts 1n ta~or of the coacn. 

A statement of the beginning date ot se.v1ce. the term. and the etfectwe date of the 

cor.tract. 

A statement ot special covenams ml.llu«iiy Jgree;:J ucon oy :he emoloyer and 
employee which form a bas1s tor :he contract. 
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Proposed Regulations 

DEPARTMENT Of ENVIRONMENTAL QUALITY 

Title Qf Regulation: VR 304-01-01. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 62.1-195.1 of the Code 
of Virginia. 

Public Hearing Date: January 6, 1994 · 7 p.m. 
Written comments may be submitted until 4 p.m. on 
January 31, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 9·6.14:7 .1 of the Administrative Process Act 
(APA) requires each agency to develop, adopt and use 
public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire !ormation, 
promulgation and final adoption process. Section 62.1-195.1 
F ol the Code of Virginia states that the Department of 
Environmental Quality (DEQ) shall, in conjunction with 
other state agencies and in conformance with the APA, 
develop criteria and procedures to assure the orderly 
preparation and evaluation of environmental impact 
assessments required by this section. 

Purpose: The APA requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
the procedures to be followed by the agency for soliciting 
input !rom the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety or 
welfare. They also require the agency promulgating a 
regulation to respond to citizens' comments. 

Substance: The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands DEQ's procedures for establishing and 
maintaining lists of persons expressing an interest in the 
adoption, amendment or repeal of regulations; expands the 
information required in the Notice of Intended Regulatory 
Action to include a description of the subject matter and 
intent of the planned regulation and to include a statement 
inviting comment on whether the agency should use the 
participatory approach to assist in regulation development; 
expands the information required in the Notice of Public 
Comment to include the identity of localities affected by 
the proposed regulation and to include a statement on the 
rationale or justification for the new provisions of the 

regulation from the standpoint of the public's health, safety 
or welfare; and, requires that a draft summary of 
comments be sent to all public commenters on the 
proposed regulation at least five days before final adoption 
of the regulation. 

Issues: Overall, the proposed regulation presents a clearer, 
expanded set of guidelines for use by DEQ and the public 
during the adoption, amendment, or repeal of regulations; 
it requires DEQ to present additional information for use 
by the public in understanding and commenting on 
regulatory actions; and it is consistent with the guidelines 
of the other agencies within the Natural Resources 
Secretariat. The agency does not believe the proposed 
guidelines present any disadvantages for the public. 

Estimated Impacts: No financial impact on regulated 
entities or the public is expected from the adoption of this 
regulation since the proposal only imposes requirements on 
DEQ. Regulated entities and the public should benefit from 
the adoption in that the guidelines used by the different 
environmental agencies will be consistent. In addition, the 
amount and types of information made available to 
regulated entities and the public will increase. 

Affected Locality: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on DEQ. Localities should benefit 
from the adoption in that the guidelines require DEQ to 
present information relating to any locality which may 
bear any identified disproportionate material impaci 
resulting from a regulation which would not be 
experienced by other localities. 

Applicable Federal Requirements: While there are federal 
requirements for public involvement in regulation 
development, the adoption of public participation guidelines 
is governed by the state's Administrative Process Act. 

Summary: 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the Administrative Process Act (APA) enacted by the 
!993 General Assembly. These proposed guidelines will 
establish, in regulation, various provisions to ensure 
thcd interested persons have the necessary information 
to comment in a meaningful, timely fashion during all 
phases of the regulatory process. The proposed 
guidelines are consistent with those of the other 
agencies within the Natural Resources Secretariat. 

The proposed regulation contains a number of new 
provisions. Speczfica/ly, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
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jive persons during the associated comment period; 
expands DEQ's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations,· 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned 
regulation and to include a statement inviting 
comment on whether the agency should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justzjication 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

VR 304-01-0l. Public Participation Guidelines. 

§ 1. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
: 9-6.14:1 et seq) of Title 9 of the Code of Virginia. 

"Agency" means the Department of Environmental 
Quality including staff, etc., established pursuant to 
Virginia law that implements programs and provides 
administrative support to the approving authority. 

"Approving authority" means the Director of the 
Department of Environmental Quality established pursuant 
to Virginia law as the legal authority to adopt 
regulations. 

"Director" means the Director of the Department of 
Environmental Quality or his designee. 

"Environmental Protection Law" means the provisions 
found in Virginia statutory law authorizing the approving 
authority, director or agency to make regulations or 
containing procedural requirements thereof. 

"Formal hearing" means agency processes other than 
those informational or factual inquiries of an informal 
nature provided in § 9-6.14:7.1 of the Administrative 
Process Act and includes only opportunity for private 
parties to submit factual proofs in formal proceedings as 
provided in § 9-6.14:8 of the Administrative Process Act. 

"Locality particularly affected" means any locality 
which bears any identified disproportionate material 
impact which would not be experienced by other 

1 localities. 
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"Participatory approach" means a method for the use 
of (ij standing advisory committees, (iij ad hoc advisory 
groups or panels, (iii) consultation with groups or 
indivzduals registering interest in working with the 
agency, or (iv) any combination thereof in the formation 
and development of regulations for agency consideration. 
When an ad hoc advisory group is formed, the group 
shall include representatives of the regulated community 
and the general public. The decisions as to the 
membership of the group shall be at the discretion of the 
director. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

"Public hearing" means an informal proceeding, held in 
conjunction with the Notice of Public Comment and 
similar to that provided for in § 9-6.14:7.1 of the 
Administrative Process Act, to afford persons an 
opportunity to submit views and data relative to 
regulations on which a decision of the approving 
authority is pending. 

"Public meeting" means an informal proceeding 
conducted by the agency in conjunction with the Notice 
of intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

Unless specifically defined in the Virginia Environmental 
Protection Law or in this regulation, terms used shall 
have the meanings commonly ascribed to them. 

§ 2. General. 

A. The procedures in § 3 of this regulation shall be 
used for soliciting the input of interested persons in the 
formation and development, amendment or repeal of 
regulations in accordance with the AdminiStrative Process 
Act. This regulation does not apply to regulations 
exempted from the provisions of the Administrative 
Process Act (§ 9-6.14:4 1 A and B) or excluded from the 
operation of Article 2 of the Administrative Process Act (§ 
9-6.14:4.1 C). 

B. The fmlure of any person to receive any noll'ce or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation. 

C. Any person may petition the director for the 
adoption, amendment or repeal of a regulation. The 
petition, at a minimum, shall contain the following 
information: 

1. Name of petitioner,· 

2. Petitioner's mailing address and telephone number,· 

3. Petitioner's interest in the proposed action; 
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4. Recommended regulation or addz'tz'on, deletion or 
amendment to a speczfic regulation or regulations; 

5. Statement of need and justification for the 
proposed action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting document<, as applicable. 

The director shall provide a written response to such 
petition within 180 days from the date the petition was 
received. 

§ 3. Public participation procedures. 

A. The agency shall establish and maintain a list or 
lists consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the agency. In addition, the agency, at its discretion, may 
add to any list any person, organization or publication it 
believes will be interested in participating in the 
promulgation of regulations. Individuals and organizations 
may be periodically requested to indicate their desire to 
continue to receive documents or be deleted from a list. 
Individuals and organizations may be deleted from any 
list at the request of the individual and organization, or 
at the discretion of the agency when mail is returned as 
undeliverable. 

B. Whenever the approving authority so directs or upon 
its own initiative, the agency may commence the 
regulation adoption process and proceed to draft a 
proposal according to these procedures. 

C. The agency shall use the participatory approach to 
assist in the development of the proposal or use one of 
the following alternatives: 

1. Proceed without using the participatory approach 1/ 
the approving authority specifically authorizes the 
agency to proceed without using the participatory 
approach. 

2. Include in the Notice of Intended Regulatory Action 
(NOIRA) a statement inviting comment on whether 
the agency should use the participatory approach to 
assist the agency in the development of the proposal. 
If the agency receives written responses from at least 
five persons during the associated comment period 
indicating that the agency should use the 
participatory approach, the agency will use the 
participatory approach requested. Should different 
approaches be requested, the director shall determine 
the specific approach to be utilized. 

D. The agency shall issue a NOIRA whenever it 
considers the adoption, amendment or repeal of any 
regulation. 

I. The NOIRA shall include the following: 

a. A description of the subject matter of the 
planned regulation. 

b. A description of the intent of the planned 
regulation. 

c. A brief statement as to the need for regulatory 
action. 

d. A brief description of alternatives available, if 
any, to meet the need. 

e. A request for comments on the intended 
regulatory action, to include any ideas to assist the 
agency in the development of any proposal. 

f. A request for comments on the costs and benefits 
of the stated alternatives or other alternatives. 

g. A statement of the agency's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
agency should use the participatory approach to 
assist the agency in the development of any 
proposal. Including this statement shall only be 
required when the agency makes a decision to 
pursue the alternative provided in subdivision C 2 
of this section. 

2. The agency shall hold at least one public meeting 
whenever it considers the adoption, amendment or 
repeal of any regulation · unless the director 
specifically authorizes the agency to proceed without 
holding a public meeting. 

In those cases where a public meeting(s) will be held, 
the NOIRA shall also include the date, not to be less 
than 30 days after publication in The Virginia 
Register of Regulations, time and place of the public 
meeting(s). 

3. The public comment period for NO!RAs under this 
section shall be no less than 30 days after publication 
of the NO!RA in The Virginia Register of Regulations 

E. The agency shall disseminate the NO!RA to the 
public via the following: 

1. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mall to persons on the list(s) 
established under subsection A of this section. 

F. After consideration of public input, the agency may 
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complete the draft proposed regulation and any 
supporting documentation required for review. If the 
participatory approach is being used, the draft regulation 
shall be developed in consultation with the participants. A 
summary or copies of the comments received in response 
to the NOIRA shall be distributed to the partipants during 
the development of the draft regulation. This summary or 
copies of the comments received in response to the 
NOIRA shall also be distributed to the approving 
authority. 

G. Upon approval of the draft proposed regulation by 
the approving authority, the agency shall publish a Notice 
of Public Comment (NOPC) and the proposal for public 
comment. 

H. The NOPC shall include at least the following: 

I. The notice of the opportunity to comment on the 
proposed regulation, location of where copies of the 
draft may be obtained and name, address and 
telephone number of the individual to contact for 
further information about the proposed regulation. 

2. A request for comments on the costs and benefits 
of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4. A statement that an analysis of the following has 
been conducted by the agency and is available to the 
public upon request: 

a. A statement of purpose: the rationale or 
justification for the new provisions of the 
regulation, from the standpoint of the public's 
health, safety or welfare. 

b. A statement of estimated impact: 

(I) Projected number and types of regulated entities 
or persons affected. 

(2) Projected cost, expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where the agency is unable to 
quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the agency for implementation 
and enforcement. 

(4) The beneficial impact the regulation is designed 
to produce. 
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c. An explanation of need for the proposed 
regulation and potential consequences that may 
result in the absence of the regulation. 

d. An estimate of the impact of the proposed 
regulation upon small businesses as defined in § 
9-199 of the Code of Virginia or organizations in 
Virginia. 

e. A description of provisions of the proposed 
regulation which are more restrictive than 
applicable federal requirements, together with the 
reason why the more restrictive provisions are 
needed. 

f A discussion of alternative approaches that were 
considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the agency believes that the proposed regulation is 
the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the proposed regulation. 

g. A schedule setting forth when, after the effective 
date of the regulation, the agency will evaluate it 
for effectiveness and continued need. 

5. The date, time and place of at least one public 
hearing held in accordance with § 9-6.14:7. I of the 
Code of Virginia to receive comments on the 
proposed regulation. The public hearing(s) may be 
held at any time during the public comment period 
and, whenever practicable, no less than 15 days prior 
to the close of the public comment period. The public 
hearing(s) may be held in such location(s) as the 
agency determines wlll best facilitate input from 
interested persons. In those cases where the agency 
elects to conduct a formal hearing, the notice shall 
indicate that the formal hearing will be held in 
accordance with § 9-6.14:8 of the Code of Virginia. 

I. The public comment period shall close no less than 
60 days after publication of the NOPC in The Virginia 
Register. 

J. The agency shall disseminate the NOPC to the public 
via the following: 

I. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations. 

b. Publication in a newspaper of general circulation 
published at the state capital and such other 
newspapers as the agency may deem appropriate. 

2. Distnbution by mail to persons on the lisl{s) 
established under subsection A of this section. 

K. The agency shall prepare a summary of comments 
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received in response to the NOPC and the agency's 
response to the comments received. The agency shall send 
a draft of the summary of comments to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. The agency shall 
submit the summary and agency response and, zf 
requested, submit the full comments to the approving 
authority. The summary, the agency response, and the 
comments shall become a part of the agency fzle and 
after final action on the regulation by the approving 
authority, made avazlable, upon request, to interested 
persons. 

L. If the agency determines that the process to adopt, 
amend or repeal any regulation should be terminated after 
approval of the draft proposed regulation by the 
approving authority, the agency shall present to the 
approving authority for their consideration a 
recommendation and rationale for the withdrawal of the 
proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

§ 4. Transition. 

A. All regulatory actions for which a NO!RA has been 
published zn The Virginia Register of Regulations prior to 
the effective date of this regulation shall be processed in 
accordance with the emergency Public Participation 
Guidelines VR 304-01-01 which are effective from June 29, 
1993, until June 28, 1994, unless sooner modified or 
vacated or superseded by permanent regulations. 

B. This regulation when effective shall supersede and 
repeal the emergency Public Participation Guzdelines (VR 
304-01-01) which became effective June 29, 1993. All 
regulatory actions for whick a NO!RA has not been 
published in The Virginia Register of Regulations prior to 
the effective date of this regulation shall be processed zn 
accordance with this regulation. 

VA.R. Doc. No. R94-247; Filed November 10, 1993, 11:25 a.m. 

BOARD FOR HEARING AID SPECIALISTS 

Title ill Regulation: VR 375-01-l. Public Participation 
Guidelines (REPEALING). 

V A.R. Doc. No. R94·224; Filed November 9, 1993, 2:47 p.m. 

Title ill Regulation: VR 375-01-01:1. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted until January 31, 1994. 

(See Calendar of Events section 

for additional inforrr:•:;J.tion) 

Basis: Sections 9-6.14:7.1 and 54.1-201 of the Code of 
Virginia provide the Board for Hearing Aid Specialists with 
the statutory authority to promulgate Public Participation 
Guidelines. The board is empowered to promulgate 
regulations to establish entry requirements for licensure 
and standards of practice and conduct for hearing aid 
specialists. 

Purpose: The purpose of this regulatory action is to 
implement the requirements of the Administrative Process 
Act (APA) and the legislative changes to the APA made 
by the 1993 Virginia General Assembly by establishing 
regulatory board (agency) procedures for soliciting, 
receiving and considering input from interested parties in 
the formulation, adoption and amendments to new and 
existing regulations governing the licensure of hearing aid 
specialists in Virginia. 

Substance: Legislative changes enacted to the 
Administrative Process Act prompted the repeal of the 
existing public participation guidelines and the adoption of 
new emergency public participation guidelines for the 
Board lor Hearing Aid Specialists on June 24, 1993. The 
proposed Public Participation Guidelines for the Board for 
Hearing Aid Specialists contain substantially similar 
language as the emergency regulations, which are in effect 
until June 23, 1994. Therefore, there is no change from 
the current status of the law. 

~ The proposed PPG's will give interested parties as 
well as the general public the opportunity to participate in 
the formation and development of regulations for hearing 
aid specialists. Such participation will be advantageous to 
the public, since they will become more familiar with the 
contents and expectations of the licensure requirements 
and regulations. The advantage to the agency is such that 
with public knowledge of the regulations, the agency 
should save considerable staff time in explaining, 
implementing and enforcing the regulations. 

Estimated Impact: The proposed Public Participation 
Guidelines affect approximately 1,350 licensed hearing aid 
specialists. Since the proposed public participaiion 
guidelines are substantially similar to the current 
emergency public participation guidelines, there will be no 
additional cost to the agency in the implementation and 
compliance of these regulations. 

Summary: 

The Board for Hearing Aid Specialists Public 
Participation Guidelines (PPG's) mandate public 
participation in the formulation, adoption and 
amendments to new and existing regulations 
governing the licensure of hearing md specialists. The 
Department of Professional and Occupational 
Regulation (the agency) will maintain a mailing list of 
persons and organizations to notify of any intended 
regulatory action by the board. The agency wzll mail 
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such documents as "Notice of Intended Regulatory 
Action," "Notice of Comment Period," and a notice 
that final regulations have been adopted. The 
proposed PPG's outline the necessary procedures for 
being placed on or deleted from the mmling list. The 
"Notice of Intended Regulatory Action" will provide 
for a comment period of at least 30 days and will 
state whether or not the agency will hold a public 
hearing. Specific instances are given as to when the 
agency must hold a public hearing and when Ike 
agency must reevaluate the effectiveness and 
continued need of the regulations. The PPG's also 
establish the procedures for the formulation and 
adoption of regulations and the guidelines for when 
substantial changes are made prior to final adoption 
of regulations, and include the formation of an 
appointed advisory committee for input regarding 
board regulations. Finally, the PPG's specify what 
meetings and notices will be published 1n The Virginia 
Register. 

VR 375-01-01:1. Public Participation Guidelines. 

§ I. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless Ike 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Agency" or "board" means the Board for Hearing Aid 
Specialists. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

§ 2. Mailing list. 

The agency will maintain a list of persons and 
organizations who will be mailed the following documents 
as they become available: 

I. "Notice of Intended Regulatory Action" to 
promulgate or repeal regulations. 

2. "Notice of Comment Period" and public hearings, 
the subject of which is proposed or existing 
regulations. 

3. Notice that the fino/ regulations have been 
adopted. 

Failure of these persons and organizations to receive 
the documents for any reason shall not affect the validity 
of any regulations otherwise properly adopted under the 
Administrative Process Act. · 

§ 3. Placement on the mailing list; deletion. 
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Any person wishing to be placed on the mailing list 
may do so by writ1ng the agency. In addition, the agency, 
at its discretion, may add to the list any person, 
organization, or publication it believes will serve the 
purpose of responsible participation in the formation or 
promulgation of regulations. Persons on the list will be 
proVIded all information stated in § 2. Individuals and 
organizations may be periodically requested to indicate 
their desire to continue to receive documents or be 
deleted from the list. When mail is returned as 
undeliverable, individuals and organizations will be deleted 
from the list. 

§ 4. Petition for rulemaking. 

Any person may petition the agency to adopt or amend 
any regulation. Any petition received shall appear on the 
next agenda of the agency. The agency shall consider and 
respond to the petition within 180 days. The agency shall 
have sole authority to dispose of the petition. 

§ 5. Notice of intent. 

At least 30 days prior to the filing of the "Notice of 
Comment Period" and the proposed regulations as 
required by § 9-6.14:7.1 of the Code of Virgima, the 
agency wl1/ publish a "Notice of Intended Regulatory 
Action." This notice will provide for at least a 30-day 
comment period and shall state whether or not they 
intend to hold a public hearing. The agency is required to 
hold a hearing on proposed regulation upon request by 
the Governor or from 25 or more persons. Further, the 
notice shall describe the subject matter and intent of the 
planned regulation. Such notice shall be transmitted to 
the Registrar of Regulations for inclusion in The Virginia 
Register. 

§ 6. Informational proceedings or public hearings for 
existing rules. 

Within two years of the promulgation of a regulation, 
the agency shall evaluate it for effectiveness and 
continued need. The agency shall conduct an informal 
proceeding whick may take the form of a public hearing 
to receive public comment on existing regulation. Notice 
of suck proceedings shall be transmitted to the Registrar 
of Regulations for inclusion in The Virginia Register. Such 
proceedings may be held separately or in conjunction with 
other informational proceedings. 

§ 7. Notice of formulation and adoption. 

At any meeting of the agency or a subcommittee where 
it is anticipated the formation or adoption of regulation 
will occur, the subject matter shall be transmitted to the 
Registrar of Regulations for inclusion in The Virginia 
Register. 

If there are one or more changes with substantial 
impact on a regulation, any person may petition the 
agency within 30 days from the publication of the final 
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regulation to request an opportunity for oral or written 
submittals an the changes to the regulations. If the 
agency received requests from at least 25 persons for an 
opportunity to make oral or written comment, the agency 
shall suspend the regulatory process for 30 days to solicit 
additional public comment, unless the agency determines 
that the changes made are minor or inconsequential in 
their impact. 

If the Governor finds that one or more changes with 
substantial impact have been made to proposed 
regulation, he may suspend the regulatory process for 30 
days to require the agency to solicit further public 
comment on the changes to the regulation. 

A draft of the agency's summary description of public 
comment shall be sent by the agency to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. 

§ 8. Advisory committees. 

The board intends to appoint advisory committees as it 
deems necessary to provide adequate participation in the 
formation, promulgation, adoption, and review of 
regulations. Such committees are particularly appropriate 
when other interested parties may possess specz]ic 
expertise in the area of proposed regulation. The advisory 
committee shall only provide recommendations to the 
agency and shall not participate in any final decision 
making actions on a regulation. 

When identifying potential adviSory committee members 
the agency may use the following: 

1. Directories of organizations related to the 
profession, 

2. Industry, professional and trade associations' 
mailing lists, and 

3. LiSts of persons who have previously participated 
in public proceedings concerning this or a related 
issue. 

§ 9. Applicability. 

Sections 2 through 4, 6, and 8 shall apply to all 
regulations promulgated and adopted in accordance with 
§ 9-6.14:9 of the Code of Virginia except those regulations 
promulgated in accordance with § 9-6.14:4.1 of the 
Administrative Process Act. 

VA.R. Doc. No. R94-225; Filed November 9, 1993, 2:47 p.m. 

BOARD OF HISTORIC RESOURCES 

Title !lf Regulation: VR 390-01-0l. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-2205 of the Code 
of Virginia. 

Public Hearing Date: January 6, 1994 - 7 p.m. 
Written comments may be submitted until January 31, 
1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 9-6.14:7.1 of the Administrative Process Act 
(APA) requires each agency to develop, adopt and use 
public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Section 10.1-2205 
of the Code of Virginia authorizes the board to adopt rules 
necessary to carry out its powers and duties, including, at 
a minimum, criteria and procedures for the designation of 
historic landmarks and historic districts. 

Purpose: The APA requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
procedures to be followed by the agency for soliciting 
input from the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety and 
welfare. They also require the agency promulgating a 
regulation to respond to citizens' comments. 

Substance: The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands the board's procedures for establishing 
and maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; expands 
the information required in the Notice of Intended 
Regulatory Action to include a description of the subject 
matter and intent of the planned regulation and to include 
a statement inviting comment on whether the agency 
should use the participatory approach to assist in 
regulation development; expands the information required 
in the Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification for the 
new provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that a draft 
summary of comments be sent to all public commenters 
on the proposed regulation at least five days before final 
adoption of the regulation. 

Issues: Overall, the proposed amendments present a 
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clearer, expanded set of guidelines for use by the board 
and the public during the adoption, amendment, or repeal 
of regulations; they require the board to present additional 
information for use by the public in understanding and 
commenting on regulatory actions; and they are consistent 
with the guidelines of the other agencies within the 
Natural Resources Secretariat. The board does not believe 
the proposed guidelines present any disadvantages for the 
public. 

Estimated Impact: No financial impact on regulated 
entities or the public is expected from the adoption of this 
proposal since the proposal only imposes requirements on 
the board. Regulated entities and the public should benefit 
from the adoption in that the guidelines used by the 
different environmental agencies will be consistent. In 
addition, the amount and types of information made 
available to regulated entities and the public will increase. 

Affected Localities: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on the board. Localities should 
benefit from the adoption in that the guidelines require 
the board to present information relating to any locality 
which may bear any identified disproportionate material 
impact resulting from a regulation which would not be 
experienced by other localities. 

Applicable Federal Requirements: While there are federal 
requirements for public involvement in regulation 
development, the adoption of public participation guidelines 
is governed by the state's Administrative Process Act. 

Summary· 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the AP A enacted by the 1993 General Assembly. 
These proposed amendments will establish, in 
regulation, various provisions to ensure that interested 
persons have the necessary information to comment 
in a meaningful, timely fashion during all phases of 
the regulatory process. These proposed amendments 
are consistent with those of other agencies within the 
Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon receipt of written requests from five 
persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
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the subject matter and intent of the planned 
regulation and to include a statement inviting 
comment on whether the agency should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

VR 390-01-01. Public Participation Guidelines. 

§ 1. Definitions. 

A. The following words and terms, when used in this 
regulation, shall have the ,following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter l.l:l (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Department" means the Department of Historic 
Resources. 

"Director" means the Director of the Department of 
Historic Resources or his designee. 

"Formal hearing" means board or department processes 
other than those informational or factual inquiries of an 
informal nature provided in § 9-6.14:7.1 of the 
Administrative Process Act and includes only opportunity 
for private parties to submit factual proofs in evidential 
hearings as provided in § 9-6.14:8 of the Administrative 
Process Act. 

"Locality particularly affected" means any locality that 
bears any identified disproportionate material impact that 
would not be experienced by other localities. 

"Participatory approach" means a method for the use 
of (i) standing advisory committees, (ii) ad hoc advisory 
groups or panels, (iiz) consultation wtfh groups or 
individuals registering interest in working with the 
department, or (iv) any combination thereof in the 
formation and development of regulations for board 
consideration. When an ad hoc advisory group is formed, 
the group shall include representatives of the regulated 
community and the general public. The decisions as to the 
membership of the group shall be at the discretion of the 
director. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or other legal entity. 

"Public hearing" means an informal proceeding, held in 
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conjunction with the Notice of Public Comment and 
similar to that provided for in § !HJ.l4:7.1 of the 
Administrative Process Act, to afford persons an 
opportunity to submit views and data relative to 
regulations on which a decision by the board is pending. 

"Public meeting" means an informal proceeding 
conducted by the department or the board in conjunction 
with the Notice of intended Regulatory Action to afford 
persons an opportunity to submit comments relative to 
intended regulatory actions. 

B. Unless specifically defined in Chapters 22, 23, and 24 
of Title lO.l of the Code of Virginia or in this regulation, 
terms used shall have the meanings commonly ascribed to 
them. 

§ 2. General provisions. 

A. The procedures in § 3 of this regulation shall be used 
for soliciting the input of interested persons in the initial 
formation and development, amendment or repeal of 
regulations in accordance with the Administrative Process 
Act. This regulation does not apply to regulations 
exempted from the provisions of the Administrative 
Process Act (§ 9-6.14:4.1 A and B) or excluded from the 
operation of Article 2 of the Administrative Process Act (§ 
9-6.!4:4.! C). 

Eo At ~ disere!ian ef ~ benffi ar ~ direelar, ~ 
~raeedHres iR t 6 may l>e SH~~lemealed Ia jlffi¥i<le 
adailiaaal j>llblie ~artiei~alian iR ~ regHlaliea adaptiea 
~ ar as neeessary te meet retlef:al FeEfttirements. 

&. B. The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation all!erwise 
adapted iR aeeardanee wi-ll! ll!is regHlaliaa . 

Bo C. Any person may petition the board for the 
adoption, amendment or repeal of a regulation. The 
petition, at a minimum, shall contain the following 
information: 

L Name of petitioner; 

2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
amendment to a specific regulation or regulations; 

5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting documents, as applicable. 

H ~ benffi delermiaes net Ia a€! HJl6fl a pelitiea, l>e 
The board shall provide a written response to such petition 
within 180 days from receipt of the petition. 

§ 3. Public participation procedures. 

A. The department shall establish and maintain a list or 
lists consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the department. In addition, the department, at its 
discretion, may add to any liSt any person, organization, 
or publication it believes will be interested in participating 
in the promulgation of regulations. Individuals and 
organizations may periodically be requested to indicate 
their desire to continue to receive documents or be 
deleted from a list. Individuals and organizations may be 
deleted from any list at the request of the individual or 
organization or at the discretion of the agency when mail 
is returned as undeliverable. 

B. Whenever the board so directs or upon its own 
initiative, the department may commence the regulation 
adoption process and proceed to draft a proposal 
according to these procedures. 

C. 'fl>e deparlmeat sl>aH larFH "" ad l!ae advisory graHp 
ar Hlilire a slaadiag aavisary eammiltee Ia assist iR ~ 
dral!iag aad !arma!iaH ef ~ prapasal llflless ~ benffi 
speei!ieally aHII!arizes ~ department Ia praeeed witlteHt 
Hliliziag ftft ad l!ae advisory graHp ar slaadiag advisory 
eammttiee. Wlieft "" ad l!ae advisory graHp is !armed, 
Sllel! ad l!ae aavisary - - - represealalives 
ef ~ regulalea eammuaily aad ~ general ~ The 
department shall use the participatory approach to assist 
in the development of the proposal or use one of the 
following alternatives: 

1. Proceed without using the participatory approach if 
the board speczfically authorizes the department to 
proceed without using the participatory approach. 

2. Include in the Notice of Intended Regulatory Action 
(NOJRA) a statement inviting comment on whether 
the department should use the participatory approach 
to assist the department in the development of the 
proposal If the department receives written responses 
from jive persons during the associated comment 
period indicating that the department should use the 
participatory approach, the agency shall use the 
participatory approach requested. Should different 
approaches be requested, the director shall determine 
the specific approach to be utilized. 

D. The department shall issue a ft6!iee ef ialesded 
regHlalary aetiRa (NOIRA) NOJRA whenever it considers 
the adoption, amendment or repeal of any regulation. 

1. The NOIRA shall include at least the following: 

a. A description of the subject matter of the 
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planned regulation. 

b. A description of the intent of the planned 
regulation. 

1r. c. A brief statement as to the need for regulatory 
action ; . 

lr. d. A brief description of alternatives available, if 
any, to meet the need. 

e;- e. A request for comments on the intended 
regulatory action, to include any ideas to assist the 
department in the eralliag anti lenaatiea el flflj' 

~re~esea regulatiea eevele~e<l ~ursuaat te tl>e 
NeiRA development of any proposal . 

tl-o f. A request for comments on the costs and 
benefits of the stated alternatives or other 
alternatives. 

g. A statement of the department's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
department should use the participatory approach 
to assist the department in the development of any 
proposal. Including this statement shall be required 
only when the department makes a decision to 
pursue the alternative provided in subdivision C 2 
of this section. 

2. During the public comment period for NOIRAs, the 
department shall conduct public meetings as follows: 

a. The department shall hold at least one public 
meeting whenever the board considers the adoption, 
amendment or repeal of any regulation unless the 
board specifically authorizes the department to 
proceed without holding a public meeting. 

b. In those cases where a public meeting(s) will be 
held, the NOIRA shall also include the date, not to 
be less than 30 days after publication of The 
Virginia Register of Regulations , time and place of 
the public meeting(s). 

3. The public comment period for NOIRAs under this 
section shall be no less than 30 days after publication 
of the NOIRA in The Virginia Register of Regulations 

E. The department shall disseminate the NOIRA to the 
public via the following: 

1. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mail to persons on the list(s) 
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established under subsection A of this section. 

F. After consideration of public comment, the 
department may prepare complete the draft proposed 
regulation and any supporting documentation required for 
review. If oo at! !we aevisery greHJ> !>as been estaalisae<l 
the participatory approach is being used , the draft 
regulation shall be developed in consultation with Slielt 
gft)ttJ7 the participants . A summary or copies of the 
comments received in response to the NOIRA shall be 
distributed to the at! !we adviser;· greHJ> participants 
during the development of the draft regulation. A 
summary or copies of the comments received in response 
to the NOIRA shall also be distributed to the board. 

G. Upon approval of the draft proposed regulation by 
the board, the department shall publish tlte NBPt a 
Notice of Public Comment (NOPC) and the proposal for 
public comment. 
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H. The NOPC shall include the following: 

I. The notice of the opportunity to comment on the 
proposed regulation, location where copies of the draft 
may be obtained and name, address and telephone 
number of the individual to contact for further 
information about the proposed regulation. 

:lc A <leseriptien el ~re'fisiens el tl>e prepese<l 
FegalatieR wltieh- are flWfe FestFieti·;e -than- aJ:)f)lieaBle 
leBeral re~uireffieats, tege!ller wltll tl>e reas6ft wily 
tfte HTeFe FeStFietive J:)FevisieHs are n-eedefr.-

~ 2. A request for comments on the costs and 
benefits of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4. A statement that an analysis of the following has 
been conducted by the agency department and is 
available to the public upon request: 

a. A statement of purpose: wily tl>e regulatien ls 
~re~sse<l anti tl>e <iesire<! eat! FeSlilt er sbjec!ive ffi 
tfte FegalatieR the rationale or justzfication for the 
new provisions of the regulation, from the 
standpoint of the public's health, safety or welfare . 

b. A statement of estimated impact: 

(I) Number Projected number and types of 
regulated entities or persons affected. 

(2) Projected cost , expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where an agency is unable to 
quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
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possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the department for 
implementation and enforcement. 

( 4) The beneficial impact the regulation is designed 
to produce. 

c. An explanation of need for the 
regulation and potential consequences 
result in the absence of the regulation. 

proposed 
that may 

d. An estimate of the impact of the proposed 
regulation upon small businesses as defined in § 
9-199 of the Code of Virginia or upon other 
organizations in Virginia. 

e. A description of provisions of the proposed 
regulation that are more restrictive than applicable 
federal requirements, together with the reason why 
the more restrictive provisions are needed. 

eo f. A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the department believes that the proposed regulation 
is the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the regulation. 

tc g. A schedule setting forth when, after the 
effective date of the regulation, the board will 
evaluate it for effectiveness and continued need. 

5. The date, time and place of at least one public 
hearing held in accordance with § 9-6.14:7.1 of the 
Code of Virginia to receive comments on the proposed 
regulation. fffi these eases ift whlelt !he aepartffieat 
e1eets t& .....- "" eviaeRtial bearing, !he H6liee 
sftall iaaieate t1tat !he evi<lea!lal lHlariag wlll fie l>ekl 
ift aeeardaaee with f lJ-&..l+8 ffi !he E6t!e ffi Virginia.) 
The public hearing(s) may be held at any time during 
the public comment period and, whenever practicable, 
no less than W 15 days prior to the close of the 
public comment period. The public hearing(s) may be 
held in such location(s) as the department determines 
will best facilitate input from interested persons. In 
those cases where the department or board elects to 
conduct a formal hearing, the notice shall indicate 
that the formal hearing will be held in accordance 
with § 9-6.14:8 of the Administrative Process Act. 

I. The public comment period shall close no less than 60 
days after publication of the NOPC in The Virginia 
Register of Regulations . 

J. The department shall disseminate the NOPC to the 
public via the following: 

1. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations; 

b. Publication in a 
published at the 
newspapers as 
appropriate. 

newspaper of general circulation 
state capital and such other 

the department may deem 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

K. The department shall prepare a summary of 
comments received in response to the NOPC and the 
department's response to the comments received. The 
department shall send a draft of the summary of 
comments to all commenters on the proposed regulation 
at least five days before final adoption of the regulation. 
The department shall submit the summary and agency 
response and, if requested, submit the full comments to 
the board. The summary, the department's response, and 
the comments shall become a part of the department file 
and after final action on the regulation by the board, 
made available, upon request, to interested persons. 

L. If the department determines that the process to 
adopt, amend or repeal any regulation should be 
terminated after approval of the draft proposed regulation 
by the board, the department shall present to the board 
for its consideration a recommendation and rationale for 
the withdrawal of the proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

§ 4. Transition. 

A. All regulatory actions for which a NOIRA has been 
published in The Virginia Register prior to FebrHary W; 
HJ93, the effective date of this regulation shall be 
processed in accordance with the emergency Public 
Participation Guidelines speeilied ift Ckapler ~ ffi !he 
Acls ffi t.sseffil!ly ffi l98lt VR 390-01-o1 which are effective 
from June 25, 1993, until June 24, 1994, unless sooner 
modzfied or vacated or superseded by permanent 
regulations . 

B. This regulation when effective shall supersede and 
repeal the emergency regulation, VR 390-o1-01 Public 
Participation Guidelines, which became effective on June 
25, 1993. All regulatory actions for which a NOIRA has 
not been published in The Virginia Register prior to 
FebFHary W; HJ93, the effective date of this regulation 
shall be processed in accordance with this regulation f¥R 
399 Bl 9!) . 

VA.R. Doc. No. R94-208; Filed November 8, 1993, 2:44 p.m. 
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DEPARTMENT OF HISTORIC RESOURCES 

Title Q! Regulation: VR 392-01-0l. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-2202 of the Code 
of Virginia. 

Public Hearing Date: January 6, 1994 · 7 p.m. 
Written comments may be submitted until January 31, 
1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 9·6.14:7.1 of the Administrative Process Act 
(APA) requires each agency to develop, adopt and use 
public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Section 10.1-2202 
of the Code of Virginia authorizes the Director of the 
Department of Historic Resources to adopt rules necessary 
to carry out his powers and duties, including, at a 
mmtmum, criteria and procedures for nominating 
properties to the National Park Service for inclusion in the 
National Register of Historic Places. 

Purpose: The APA · requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
procedures to be followed by the agency for soliciting 
input from the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety and 
welfare. They also require the agency promulgating a 
regulation to respond to citizens' comments. 

Substance: The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands the department's procedures for 
establishing and maintaining lists of persons expressing an 
interest in the adoption, amendment or repeal of 
regulations; expands the information required in the Notice 
of Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on whether 
the agency should use the participatory approach to assist 
in regulation development; expands the information 
required in the Notice of Public Comment to include the 
identity of localities affected by the proposed regulation 
and to include a statement on the rationale or justification 
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for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; and 
requires that a draft summary of comments be sent to all 
public commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Issues: Overall, the proposed amendments present a 
clearer, expanded set of guidelines for use by the 
department and the public during the adoption, 
amendment, or repeal of regulations; they require the 
department to present additional information for use by 
the public in understanding and commenting on regulatory 
actions; and they are consistent with the guidelines of the 
other agencies within the Natural Resources Secretariat. 
The department does not believe the proposed guidelines 
present any disadvantages for the public. 

Estimated Impact: No financial impact on regulated 
entities or the public is expected from the adoption of this 
proposal since the proposal only imposes requirements on 
the department. Regulated entities and the public should 
benefit from the adoption in that the guidelines used by 
the different environmental agencies will be consistent. In 
addition, the amount and types of information made 
available to regulated entities and the public will increase. 

Affected Localities: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on the department. Localities should 
benefit from the adoption in that the guidelines require 
the department to present information relating to any 
locality which may bear any identified disproportionate 
material impact resulting from a regulation which would 
not be experienced by other localities. 

Applicable Federal Requirements: While there are federal 
requirements for public involvement in regulation 
development, the adoption of public participation guidelines 
is governed by the state's Administrative Process Act. 

Summary: 
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This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the APA enacted by the 1993 General Assembly. 
These proposed amendments will establish, in 
regulation, various provisions to ensure that interested 
persons have the necessary information to comment 
in a meaningful, timely fashion during all phases of 
the regulatory process. These proposed amendments 
are consistent with those of other agencies within the 
Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
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approach upon receipt of written requests from five 
persons during the associated comment period; 
expands the department's procedures for establishing 
and maintaining lists of persons expressing an interest 
in the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned 
regulation and to include a statement inviting 
comment on whether the agency should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justzfication 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

VR 392-01-01. Public Participation Guidelines. 

§ I. Definitions. 

A. The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Department" means the Department of Historic 
Resources. 

"Director" means the Director of the Department of 
Historic Resources or his designee. 

"Formal hearing" means department processes other 
than those informational or factual inquiries of an 
informal nature provided in § 9-6.14:7.1 of the 
Administrative Process Act and includes only opportunity 
for private parties to submit factual proofs in evidential 
hearings as provided in § 9-6.14:8 of the Administrative 
Process Act. 

"Locality particularly affected" means any locality that 
bears any identified disproportionate material impact that 
would not be experienced by other localities. 

"Participatory approach" means a method for the use 
of (i) standing advisory committees, (ii) ad hoc advisory 
groups or panels, (iiz) consultation with groups or 
individuals registering interest in working with the 
department, or (iv) any combination thereof in the 
formation and development of regulations for the 
director's consideration. When an ad hoc advisory group 
is formed, the group shall include representatives of the 
regulated community and the general public. The decision's 
as to the membership of the group shall be at the 

discretion of the director. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or other legal entity. 

"Public hearing" means an informal proceeding, held in 
conjunction with the Notice of Public Comment and 
simllar to that provided for in § .9-6.14:7.1 of the 
Administrative Process Act, to afford persons an 
opportunity to submit views and data relative to 
regulations on which a decision by the director is 
pending. 

"Public meeting" means an informal proceeding 
conducted by the department in conjunction with the 
Notice of Intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

B. Unless specifically defined in Chapters 22, 23, and 24 
of Title 10.1 of the Code of Virginia or in this regulation, 
terms used shall have the meanings commonly ascribed to 
them. 

§ 2. General provisions. 

A. The procedures in § 3 of this regulation shall be used 
for soliciting the input of interested persons in the initial 
formation and development, amendment or repeal of 
regulations in accordance with the Administrative Process 
Act. This regulation does not apply to regulations 
exempted from the provisions of the Administrative 
Process Act (§ 9-6.14:4.1 A and B) or excluded from the 
operation of Article 2 of the Administrative Process Act (§ 
9-6.14:4.1 C). 

-& At ll>e diseretiaa ei ll>e t!ireeter, !lie praeeaures lft t 
3 ffiay be SHpplementee tfl ~ aadiliBRBl j>llbHe 
partieipatisa lft ll>e Fegulatiaa aililj3tioo l'ffl€€SS Bf as 
necessary te m<>et l"e<!effil re<j\lfre!f!e!!!s.o 

&. B. The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation staenvise 
adapted lft aeeenlaaee - !ftis regtJ- . 

:&. C. Any person may petition the director lor the 
adoption, amendment or repeal of a regulation. The 
petition, at a minimum, shall contain the following 
information: 

1. Name of petitioner; 

2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
amendment to a specific regulation or regulations; 
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5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting documents, as applicable. 

H t1>e director determines ael re act - & petition, !le
The director shall provide a written response to such 
petition within 180 days from receipt of the petition. 

§ 3. Public participation procedures. 

A. The department shall establish and maintain a list or 
lists consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the department. In addition, the department, at its 
discretion, may add to any list any person, organization, 
or publication it believes will he interested in participating 
in the promulgation of regulations. Individuals and 
organizations may periodically be requested to indicate 
their desire to continue to receive documents or be 
deleted from a list. Individuals and organizations may be 
deleted from any list at the request of the individual or 
organization or at the discretion of the agency when mail 
is returned as undeliverable. 

B. The department may commence the regulation 
adoption process upon its own initiative and proceed to 
draft a proposal according to these procedures. 

C. Tile departmeat sftall ierra frR oo free ad'.'isery groop 
'*' llliHre a standing ad';isery eemmittee re assist re t1>e 
drafting and formation ef tl>e ~re~osal lHlless tl>e direeter 
s~eeifieally autl!ori.es t1>e de~artmeHt re ~reeeed witlleut 
utili•ing frR oo free advisory groop frf standiHg advisory 
eemmittee. Wl!eft frR oo free advisory groop is fermefr; 
SU€lt oo free advisory groop sftall lnelude representatives 
ef tl>e regulated eemmunity and tl>e geaeral ~ The 
department shall use the participatory approach to assist 
in the development of the proposal or use one of the 
following alternatives: 

I. Proceed without using the participatory approach if 
the director specifically authorizes the department to 
proceed without using the participatory approach. 

2. Include in the Notice of Intended Regulatory Action 
(NOIRA} a statement inviting comment on whether 
the department should use the participatory approach 
to assist the department in the development of the 
proposal. If the department receives written responses 
from five persons during the associated comment 
period indicating that the department should use the 
participatory approach, the agency shall use the 
participatory approach requested. Should different 
approaches be requested, the director shall determine 
the specific approach to be utilized. 
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D. The department shall issue a !letiee ef intended 
regulatory aetrea (NOIRA) NOIRA whenever it considers 
the adoption, amendment or repeal of any regulation. 

1. The NOIRA shall include at least the following: 

a. A description of the subject matter of the 
planned regulation. 

b. A description of the intent of the planned 
regulation. 

£r. c. A brief statement as to the need for regulatory 
action ;- . 

IT. d. A brief description of alternatives available, if 
any, to meet the need. 

e: e. A request for comments on the intended 
regulatory action, to include any ideas to assist the 
department in the drafting and formation ef "flY 
~roposed regulalioH develo~ed ~ursuant te tl>e 
~ development of any proposal . 

<t f. A request for comments on the costs and 
benefits of the stated alternatives or other 
alternatives. 

g. A statement of the department's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
department should use the participatory approach 
to assist the department in the development of any 
proposal. Including this statement shall be required 
only when the department makes a decision to 
pursue the alternative provided in subdivision C 2 
of this section. 

2. During the public comment period for NOIRAs, the 
department shall conduct public meetings as follows: 

a. The department shall hold at least one public 
meeting whenever the director considers the 
adoption, amendment or repeal of any regulation 
unless the director specifically authorizes the 
department to proceed without holding a public 
meeting. 

b. In those cases where a public meeting(s) will be 
held, the NOIRA shall also include the date, not to 
be less than 30 days after publication of The 
Virginia Register of Regulations , time and place of 
the public meeting(s). 

3. The public comment period for NOIRAs under this 
section shall be no less than 30 days after publication 
of the NOIRA in The Virginia Register of Regulations 
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E. The department shall disseminate the NOIRA to the 
public via the following: 

1. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

F. After consideration of public comment, the 
department may ~·e~are complete the draft proposed 
regulation and any supporting documentation required for 
review. If "" ad l>&e aa?iser;• gflffij> !>as beef> esta~lisl!ea 
the participatory approach is being used , the draft 
regulation shall be developed in consultation with Sllel! 
gfffi:lf} the participants . A summary or copies of the 
comments received in response to the NOIRA shall be 
distributed to the ad l>&e advisory gflffij> participants 
during the development of the draft regulation. 

G. Upon approval of the draft proposed regulation by 
the director, the department shall publish tl!e NGflt a 
Notice of Public Comment (NOPC) and the proposal for 
public comment. 

H. The NOPC shall include the following: 

I. The notice of the opportunity to comment on the 
proposed regulation, location where copies of the draft 
may be obtained and name, address and telephone 
number of the individual to contact for further 
information about the proposed regulation. 

~ A aeseriptiea sf ~revisieas sf tl!e prepese<l 
regelatieH wltielt are mere restrieti•:e tl!ftft a~~lieable 
federal re<tuiremeats, tegetller witll tl!e """"'*' wily 
tfte mere restrictive J3Fevisieas are aeeElefl. 

3o 2. A request for comments on the costs and 
benefits of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4. A statement that an analysis of the following has 
been conducted by the ageaey department and is 
available to the public upon request: 

a. A statement of purpose: wily tl!e regulatiea is 
prapesed ftftd tl!e t!estred eat! res!!lt ar ebj eeti?e sf 
tl!e regulatiea the rationale or justification for the 
new provisions of the regulation, from the 
standpoint of the public's health, safety or welfare . 

b. A statement of estimated impact: 

(1) Nem~er Projected number and types of 
regulated entities or persons affected. 

(2) Projected cost , expressed as a dollar figure or 
range, to regulated entities (and to the public, if 

applicable) for implementation and compliance. In 
those instances where an agency is unable to 
quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the department for 
implementation and enforcement 

( 4) The beneficial impact the regulation is designed 
to produce. 

c. An explanation of need lor the proposed 
regulation and potential consequences that may 
result in the absence of the regulation. 

d. An estimate of the impact of the proposed 
regulation upon small businesses as defined in § 
9-199 of the Code of Virginia or upon other 
organizations in Virginia. 

e" A description of provisions of the proposed 
regulation that are more restrictive than applicable 
federal requirements, together with the reason why 
the more restrictive provisions are needed. 

e:- f A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the department believes that the proposed regulation 
is the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the regulation. 

fo g. A schedule setting forth when, alter the 
effective date of the regulation, the department will 
evaluate it for effectiveness and continued need. 

5. The date, time and place of at least one public 
hearing held in accordance with § 9-6.14:7.1 of the 
Code of Virginia to receive comments on the proposed 
regulation. flH !!>sse eases lH wltielt tl!e ae~ar!IReat 
el€ets ffi eftftdHet an C'!iaen!ial !ieariag, tl!e nellee 
slffiti iadieate t!>af tl!e twhleH!iftl lleafiHg wiH lle IteM 
lH aeearaaaee witll * 9-& . .J+& eJ' llle Eeae sf ¥ir-giR!fr.t 
The public hearing(s) may be held at any time during 
the public comment period and, whenever practicable, 
no less than W 15 days prior to the close of the 
public comment period. The public hearing(s) may be 
held in such location(s) as the department determines 
will best facilitate input from interested persons. In 
those cases where the department elects to conduct a 
formal hearing. the nofl'ce shall indicate that the 
formal hearing will be held in accordance with § 
9-6.14:8 of the Administrative Process Act. 

I. The public comment period shall close no less than 60 
days after publication of the NOPC in the Virginia 
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Register of Regulations. 

J. The department shall disseminate the NOPC to the 
public via the following: 

1. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations; 

b. Publication in a newspaper of general circulation 
published at the state capital and such other 
newspapers as the department may deem 
appropriate. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

K. The department shall prepare a summary of 
comments received in response to the NOPC and the 
department's response to the comments received. The 
department shall send a draft of the summary of 
comments to all commenters on the proposed regulation 
at least five days before final adoption of the regulation. 
Both the summary and the comments shall become a part 
of the department file and after final action on the 
regulation by the director, made available, upon request, 
to interested persons. 

L. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

§ 4. Transition. 

A. All regulatory actions for which a NOIRA has been 
published in The Virginia Register prior to Feemaey W; 
HJW, the effective date of this regulation shall be 
processed in accordance with the emergency Public 
Participation Guidelines speeified lft Chapter &56 ef llle 
Aets ef ,\ssemllly ef W8!l VR 392-01-01:1 which are 
effective from June 25, 1993, untzl June 24, 1994, unless 
sooner modified or vacated or superseded by permanent 
regulations . 

B. This regulation when effective shall supersede and 
repeal the emergency regulation, VR 392-01-01:1 Public 
Participation Guidelines, which became effective on June 
25, 1993. All regulatory actions for which a NOIRA has 
not been published in The Virginia Register prior to 
February W; HJW, the effective date of this regulation 
shall be processed in accordance with this regulation f¥R 
392 Bl 91) . 

VA.R. Doc. No. R94-209; Filed November 8, 1993, 2:46p.m. 

VIRGINIA HOUSING DEVELOPMENT AUTHORITY 

REGISTRAR'S NOTICE: The Virginia Housing Development 
Authority is exempt from the Administrative Process Act 
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(§ 9-6.14:1 et seq. of the Code of Virginia); however, under 
the provisions of § 9-6.14:22, it is required to publish all 
proposed and final regulations. 

Title Qf Regulation: VR 400-02-0017. Rules and Regulations 
for HUD~Insured Home Equity Conversion Mortgage 
Loans to Elderly Persons of Low and Moderate Income. 

Statutory Authority: § 36-55.30:3 of the Code of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted until December 10, 1993. 

(See Calendar of Events section 
for additional information) 

Basis: Section 36-55.30:3 of the Code of Virginia empowers 
the Virginia Housing Development Authority (authority) to 
adopt, amend and repeal regulations to effectuate the 
general purposes of the authority. 

Purnose: To amend the rules and regulations governing the 
program of the authority for the making of HUD-insured 
home equity conversion mortgage loans to elderly persons 
of low and moderate income to (i) change origination fees 
consistent with amounts permitted to be financed by the 
federal regulations: (ii) restate the definition of "area 
median family income" in a manner consistent with the 
federal regulations; and (iii) raise the maximum gross 
family income limits for the program. 

Substance: Recent changes in the federal regulations 
recognize that a 1.0% (based upon maximum claim 
amount) origination fee is not sufficient, and a fee not to 
exceed $1,800 is now permitted and may be financed. The 
authority has, in the past, allowed its leading agents to 
retain the entire 1.0% origination fee, and the authority 
has fully absorbed its cost of program administration. 
Nevertheless, the 1.0% origination fee has been insufficient 
to cover the actual costs of loan origination for the 
authority's lending agents since costs under this program 
are higher than for other authority single family loan 
programs due to more direct communication with 
borrowers and more complex loan closing documents and 
procedures. Additionally, to permit the wider availability of 
loans under the program, maximum gross family income 
limits will be increased. 

Issues: The increase in fees will result in higher long-term 
costs to borrowers, but will not increase their out-of-pocket 
expenses since he full amount of the fee increase can be 
financed (loan repayment is fully deferred so long as the 
borrower continues to live in his home). The increase will 
enable the authority and lenders participating in the 
program to cover their administrative expenses, which will, 
in turn, enable the authority to continue administering the 
program and will increase the number of lenders willing 
to participate in the program as the authority's lending 
agents. The increase in income limits will allow more 
elderly persons and families to receive loans under the 
program. Since funds for this program are not presently 
limited, such increase in income limits will not affect the 
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availability of this program for those currently eligible 
thereunder. 

Impact: The authority expects that, upon adoption of the 
amendments, the number of persons and families served 
under the program annually will increase by 100. Planned 
marketing efforts are anticipated to additionally increase 
the number of persons and families served bringing the 
total to 250 annually. The increase in fees is expected to 
average $1,000 per borrower, resulting in annual additional 
costs for all borrowers of $250,000 upon closing of their 
loans. The authority does not expect that any other 
significant costs will be incurred for the implementation 
of, and compliance with, the amendments. 

Summary: 

The proposed amendments (i) increase the origination 
fee charged to borrowers under the program from 
1.0% of the maximum claim amount (the lesser of the 
home's appraised value or the FHA 203 (b) (2) 
mortgage insurance limit) to an amount not to exceed 
the maximum amount permitted in the federal 
regulations; (ii) change the maximum gross family 
income limit for borrowers under the program from 
80% of area median family income to amounts equal 
to the income limits in effect under or pursuant to 
the authority's Rules and Regulations for Single 
Family Mortgage Loans to Persons and Families of 
Low and Moderate Income; and (iii) restate the 
definition of the term "area median family income" to 
be the "applicable median family income" as defined 
in Section 143 (/) (4) of the Internal Revenue Code. 

VR 400-02-0017. Rules and Regulations for HUD-Insured 
Home Equity Conversion Mortgage Loans to Elderly 
Persons of Low and Moderate Income. 

PART I. 
GENERAL PROVISIONS. 

§ l.l. General. 

The following rules and regulations will be applicable to 
home equity conversion mortgage loans insured by the 
U.S. Department of Housing and Urban Development 
("HUD") which are made or are proposed to be made by 
the Virginia Housing Development Authority ("authority") 
to enable low and moderate income elderly homeowners 
to convert a portion of their accumulated home equity into 
cash funds in order to continue living independently in 
their own homes. 

Home equity conversion mortgage loans may be made 
pursuant to these rules and regulations only if and to the 
extent that the authority has made or expects to make 
funds available therefor. 

Notwithstanding anything to the contrary herein, the 
executive director is authorized with respect to any home 
equity conversion mortgage loan hereunder to waive or 

modify any provisions of these rules and regulations where 
deemed appropriate by him for good cause, to the extent. 
not inconsistent with the Act. 

All reviews, analyses, evaluations, inspections, 
determinations and other actions by the authority pursuant 
to the provisions of these rules and regulations shaH be 
made for the sole and exclusive benefit and protection of 
the authority and shall not be construed to waive or 
modify any of the rights, benefits, privileges, duties, 
liabilities or responsibilities of the authority or the 
mortgagor under the agreements and documents executed 
in connection with the mortgage loan. 

The rules and regulations set forth herein are intended 
to provide a general description of the authority's program 
requirements and are not intended to include all actions 
involved or required in the originating and adrninistration 
of home equity conversion mortgage loans under the 
authority's HUD~insured home equity conversion mortgage 
loan program. These rules and regulations are subject to 
change at any time by the authority and may be 
supplemented by policies, rules and regulations adopted by 
the authority from time to l.ime. 

§ !.2. Originating agents. 

A. Approval. 

The originating of home equity conversion mortgage 
loans and the processing of applications for the r.naking 
thereof in accordance herewith may, at the authority's 
discretion, be performed through commerdaJ banks, 
savings and loan associations and private mortgage bankers 
that are approved as originating agents (''origirr.aating 
agents") of the authority under the authority's rules and 
regulations for single family loans to persons and families 
of low and moderate income. 

Each originating agent shaH err1ter into an orRginating 
agreement ("originating agreement") with the authority 
containing such terms and conditions as the executive 
director shall require with respect to the origination, or 
origination and processing, of home equity conversiorn 
mortgage loans hereunder. 

Originating agents shall maintain adequate books and 
records with respect to hou-'e equity conversion mortgage 
loans which they originate or originate and process, as 
applicable, shall permit the authority to examine such 
books and records, and shall submit to the authority such 
reports (including annual financial statements) and 
information as the authority may require. The fees 
payable to the originating agents for orignnating or 
originating and processing home equity conversion 
mortgage loans hereunder shaH be established from time 
to time by the executive director and shall be set forth in 
the originating agreements applicable to such originating 
agents. 

B. Selection of limited number of originating agents. 
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The executive director may limit the number of 
originating agents based upon such factors as he deems 
relevant, including any of the following: 

I. The need and demand for the financing of 
HUD-insured home equity conversion mortgage loans 
in various geographic areas of the Commonwealth; 

2. The availability of HUD-insured home equity 
conversion mortgage loans from private lenders in 
various geographic areas of the Commonwealth; 

3. The availability of HUD-certified counseling for 
applicants for HUD-insured home equity conversion 
mortgage loans in various geographic areas of the 
Commonwealth; 

4. The need for the expeditious commitment and 
disbursement of home equity conversion mortgage 
loans; 

5. The cost and difficulty of originating and processing 
HUD-insured home equity conversion mortgage loans; 
and 

6. The time and cost of training originating agents. 

The executive director shall select the limited number 
of originating agents in such manner, for such periods, and 
subject to such terms and conditions as he shall deem 
appropriate to best accomplish the purposes and goals of 
the authority. In so selecting originating agents, the 
executive director may consider such factors as he deems 
relevant, including the capability, history and experience 
of any lender seeking selection and the amount of the 
origination fee requested by any such lender. 

C. Allocation of funds. 

The executive director shall allocate funds for the 
making or financing of home equity conversion mortgage 
loans hereunder in such manner, to such persons and 
entities, in such amounts, for such period, and subject to 
such terms and conditions as he shall deem appropriate to 
best accomplish the purposes and goals of the authority. 
Without limiting the foregoing, the executive director may 
allocate funds (i) to home equity conversion mortgage loan 
applicants on a first-come, first-serve or other basis and/or 
(ii) to originating agents for the origination of home equity 
conversion mortgage loans to qualified applicants. In 
determining how to so allocate the funds, the executive 
director may consider such factors as he deems relevant, 
including any of the following: 

L The need for the expeditious commitment and 
disbursement of such funds for home equity 
conversion mortgage loans; 

2. The need and demand for the financing of home 
equity conversion mortgage loans with such funds in 
the various geographical areas of the Commonwealth; 
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3. The cost and difficulty of administration of the 
allocation of funds; and 

4. The capability, history and experience of any 
originating agents who are to receive an allocation. 

The executive director may from time to time take such 
action as he may deem necessary or proper in order to 
solicit applications for allocation of funds hereunder. Such 
actions may include advertising in newspapers and other 
media, mailing of information to prospective applicants 
and other members of the public, and any other methods 
of public announcement which the executive director may 
select as appropriate under the circumstances. The 
executive director may impose requirements, limitations 
and conditions with respect to the submission of 
applications as he shall consider necessary or appropriate. 
The executive director may cause market studies and 
other research and analyses to be performed in order to 
determine the manner and conditions under which funds 
of the authority are to be allocated and such other 
matters as he shall deem appropriate relating thereto. The 
authority may also consider and approve applications for 
allocations of funds submitted from time to time to the 
authority without any solicitation therefor on the part of 
the authority. 

D. Originating guide. 

The executive director is authorized to prepare and 
from time to time revise an originating guide which shall 
set forth the procedures to be followed by all originating 
agents responsible for the origination and/or processing of 
mortgage loans under the applicable originating 
agreements. Copies of the originating guide shall be 
available upon request. The executive director shall be 
responsible for the implementation and interpretation of 
the provisions of the originating guide. 

E. Making of new mortgage loans. 

Home equity conversion mortgage loans shall be made 
by the authority directly to borrowers with the assistance 
and services of its originating agents. The review of 
applications for such home equity conversion mortgage 
loans and the terms and conditions relating to such home 
equity conversion mortgage loans shall be governed by and 
shall comply with the provisions of the applicable 
originating agreement, the originating guide, the Act and 
these rules and regulations. 

If the applicant and the application for a home equity 
conversion mortgage loan meet the requirements of the 
Act and these rules and regulations, the executive director 
may issue on behalf of the authority a home equity 
conversion mortgage loan commitment to the applicant, 
subject to the approval of ratification thereof by the 
board. Such home equity conversion mortgage loan 
commitment shall be issued only upon the determination 
of the authority that such a home equity conversion 
mortgage loan is not otherwise available from private 
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lenders upon reasonably equivalent terms and conditions in 
the area where the applicant resides. The initial principal 
limit and term of such home equity conversion mortgage 
loan, the terms and conditions relating to the disbursement 
of funds by the authority to the applicant, the terms and 
conditions relating to the prepayment thereof, and such 
other terms, conditions and requirements as the executive 
director deems necessary or appropriate shall be set forth 
or incorporated in the home equity conversion mortgage 
loan commitment issued on behalf of the authority with 
respect to such home equity conversion mortgage loan. 

F. Sale of servicing rights. 

The authority may, at its discretion, sell to one or more 
financial institutions the servicing rights to any home 
equity conversion mortgage loan made pursuant to these 
rules and regulations. Such financial institution or 
institutions shall be selected in such manner, on the basis 
of such criteria, for such period and subject to such terms 
and conditions as the executive director shall deem 
appropriate in order to best accomplish the purposes and 
goals of the authority. 

PART II. 
LOAN PROCESSING. 

§ 2.1. Compliance with HUD and FNMA requirements. 

Each home equity conversion mortgage loan must be 
insured pursuant to the Code of Federal Regulations 24 
CFR Parts 200 and 206, as amended (hereinafter the 
"federal regulations"). These federal regulations impose 
certain requirements and restrictions on the eligibility of 
home equity conversion borrowers and residences for 
insurance by HUD. No loan will be approved or made by 
the authority unless all of the requirements and 
restrictions under the federal regulations are met. 

The authority intends to sell all of the home equity 
conversion mortgage loans to the Federal National 
Mortgage Association ("FNMA"). Therefore, each home 
equity conversion mortgage loan must satisfy all of the 
applicable guidelines, requirements, terms and conditions 
imposed by FNMA. 

§ 2.2. Compliance with authority requirements. 

A. Location. 

The property which is to secure the home equity 
conversion mortgage loan shall be located entirely within 
the Commonwealth of Virginia. 

B. Citizenship. 

Each borrower for a home equity conversion mortgage 
loan must either be a United States citizen or have a valid 
and current alien registration card (U.S. Department of 
Immigration Form 1-551 or U.S. Department of 
Immigration Form 1-151). 

C. Maximum gross family income. 

The gross family income of an applicant for an 
authority home equity conversion mortgage loan may not 
exceed 8G%- ef !he area metll!Ht faffiHy iBeeme. the 
percentage of the applicable median family income with 
respect to the residence of the applicant in effect under 
the authority's Rules and Regulations for Single Family 
Mortgage Loans to Persons and Families of Low and 
Moderate Income (VR 400-{}2-{}003) or, if the f(>regoing 
income limit shall be waived by the executive director 
pursuant to such roles and regulations, such other income 
limit as shall be specified therein or established pursuant 
thereto. 

For the purposes hereof, the term "gross family income" 
means the combined annualized gross income of all 
persons residing or intending to reside in a dwelling unit, 
from whatever source derived and before taxes or 
withholdings. For the purpose of this definition, annualized 
gross income means gross monthly income multiplied by 
12. "Gross monthly income" is, in turn, the sum of 
monthly gross pay plus any additional income from 
overtime, parHime employment, bonuses, dividends, 
interest, royalties, pensions, Veterans Administration 
compensation, net rental income plus other income (such 
as alimony, child support, public assistance, sick pay, 
social security benefits, unemployment compensation, 
income received from trusts, and income received from 
business activities or investments) .. 

F& !he ~ur~oses l>ereef, !he The term " area applicable 
median family income" means the mediaft fami.ly iaeeme, 
a<ljuste<l l6r !afftlly sire, l6r !he areft ef !he 
CammeB:wealth: ift whieh the resideRee is leeated, as 
establisl>e<l aB<l publisllea !'rem lime 16 lime ey m shall 
be as defined in Section 143 (/) ( 4) of the Internal Revenue 
Code of 1986, as amended. 

The authority shall from time to time inform its 
originating agents by written notification thereto of the 
foregoing maximum gross family income limits expressed 
in dollar amounts for each area of the state and each 
family size. The effective dates of such limits shall be 
determined by the executive director. 

§ 2.3. Terms and conditions of home equity conversion 
mortgage loans. 

A. Compliance with HUD and FNMA requirements. 

The provisions, terms and conditions of each authority 
home equity conversion mortgage loan shall conform to all 
requirements under the federal regulations and all 
guidelines and requirements of FNMA for the purchase of 
the home equity conversion mortgage loan. 

B. Interest rate. 

The interest rate to be charged on each home equity 
conversion mortgage loan shall be an adjustable rate 
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which shall be established and increased or decreased at 
the times and in the manner specified by the guidelines 
and requirements of FNMA consistent with the federal 
regulations. 

C. Fees and charges at closing. 

Pursuant to the federal regulations, the following fees 
and charges incurred in connection with the origination of 
the home equity conversion mortgage loan shall be 
collected from the borrower, either in cash at the time of 
closing or through an initial payment under the home 
equity conversion mortgage loan: 

I. An origination fee etjOOl I& -H).% f>f !he ma*imam 
- - as de!ifteft in such amount as shall be 
determined by the executive director, but in no event 
greater than the maximum amount permitted in the 
federal regulations; 

2. Recording fees and recording taxes or other 
charges incident to the recordation of the mortgage; 

3. Credit report fee; 

4. Survey fee, if required; 

5. Title examination fee; 

6. Title insurance charge; 

7. Appraisal fee; and 

8. Such other charges as incurred in closing the home 
equity conversion mortgage loan and as approved by 
HUD. 

D. Monthly servicing fee. 

The borrower shall be charged a fixed monthly 
servicing fee in an amount approved by HUD. The 
servicing fee shall be added to the outstanding balance of 
the home equity conversion mortgage loan in accordance 
with the procedures and requirements established in the 
federal regulations. 

§ 2.4. Application package. 

The originating agent shall submit to the authority for 
its review such documents and forms as the authority shall 
require to determine compliance with the requirements 
imposed by the federal regulations, the guidelines and 
requirements of FNMA for purchase of the home equity 
conversion mortgage loan, and the provisions of these 
rules and regulations. 

§ 2.5. Firm commitment. 

A. General. 

The authority will review the application package 
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submitted by the originating agent and, if and when 
approved, prepare a submission package to HUD for a 
firm mortgage insurance commitment. Upon issuance by 
HUD of a firm mortgage insurance commitment, the 
authority will issue a mortgage loan commitment to the 
borrower. The mortgage loan commitment must be 
accepted and signed by the applicant prior to closing of 
the home equity conversion mortgage loan. The term of a 
mortgage loan commitment may be extended in certain 
cases upon written request by the applicant and approval 
by the authority. 

B. Loan rejection. 

If the application fails to meet any of the standards, 
criteria and requirements herein, a rejection letter will be 
issued by the authority. In order to have the application 
reconsidered, the applicant must resubmit the application 
within 30 days after loan rejection. If the application is so 
resubmitted, any and all credit documentation cannot be 
more than 90 days old and any appraisal not more than 
six months old. 

§ 2.6. Loan settlement. 

A. Loan closing. 

Upon the applicant's acceptance of the mortgage loan 
commitment, the closing instructions and documents will 
be sent to the closing attorney. 

When the authority has determined that all closing 
requirements have been or will be satisfied, it will 
approve closing and, an initial payment check will be sent 
to the closing attorney together with any additional closing 
instructions. The closing attorney may disburse the initial 
payment only after he or she has conducted the loan 
closing and recorded all necessary documents, including 
the deed of trust securing repayment of the home equity 
conversion mortgage loan and in all other respects is in a 
position to disburse the initial payment in accordance with 
the commitment and the authority's instructions to the 
closing attorney. 

B. Post-closing requirements. 

Any fees and charges to be paid in cash by the 
borrower and all closing documents shall be forwarded to 
the authority within such time period or periods as the 
authority shall require. 

VA.R. Doc. No. R94-243; Filed November 10, 1993, 11:17 a.m. 

MARINE RESOURCES COMMISSION 

Title ill Regulation: VR 450-01-0045. Public Participation 
Guidelines. 

Statutory Authority: §§ 28.2-103 and 9-6.14:7.1 of the Code 
of Virginia. 
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Public Hearing Date: January 6, 1994 - 7 p.m. 
Written comments may be submitted until January 31, 
1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 9-6.14:7.1 of the Administrative Process Act 
(APA) requires each agency to develop, adopt and use 
public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. In addition, § 
28.2-103 of the Code of Virginia authorizes the commission 
to promulgate regulations and guidelines necessary to 
carry out the provisions of Title 28.2. 

Puroose: The APA requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
the procedures to be followed by the agency for soliciting 
input from the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety or 
welfare. They also require the agency promulgating a 
regulation to respond to citizens' comments. The proposed 
regulatory action is also necessary to replace emergency 
guidelines which became effective June 30, 1993. 

Substance· The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands the commission's procedures for 
establishing and maintaining lists of persons expressing an 
interest in the adoption, amendment or repeal of habitat 
regulations; expands the information required in the Notice 
of Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on whether 
the agency should use the participatory approach to assist 
in regulation development; expands the information 
required in the Notice of Public Comment to include the 
identity of localities affected by the proposed regulation 
and to include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; and 
requires that a draft summary of comments be sent to all 
public commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Issues· Overall, the proposed amendments present a 
clearer, expanded set of guidelines for use by the 
commission and the public during the adoption, 

amendment, or repeal of habitat regulations; they require 
the commission to present additional information for use 
by the public in understanding and commenting on 
regulatory actions; and, they are consistent with the 
guidelines of the other agencies within the Natural 
Resources Secretariat. The agency does not believe the 
proposed guidelines present any disadvantages for the 
public. 

Estimated Impacts: No financial impact on regulated 
entities or the public is expected from the adoption of this 
proposal since the proposal only imposes requirements on 
the commission. Regulated entities and the public should 
benefit from the adoption in that the guidelines used by 
the different environmental agencies will be consistent. In 
addition, the amount and types of information made 
available to regulated entities and the public will increase. 

Affected Locality: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on the commission. Localities should 
benefit from the adoption in that the guidelines require 
the commission to present information relating to any 
locality which may bear any identified disproportionate 
material impact resulting from a regulation which would 
not be experienced by other localities. 

Applicable Federal Requirements: While there are federal 
requirements for public involvement in regulation 
development, the adoption of public participation guidelines 
is governed by the state's Administrative Process Act. 

Summary: 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the Administrative Process Act ( AP A) enacted by the 
1993 General Assembly. These proposed amendments 
will establish, in regulation, various provisions to 
ensure that interested persons have the necessary 
infonnation to comment in a meaningful, timely 
fashion during all phases of the regulatory process. 
These proposed amendments are consistent with those 
of the other agencies within the Natural Resources 
Secretan"at. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the commission's procedures for establishing 
and maintaining lists of persons expressing an interest 
in the adoption, amendment or repeal of habitat 
regulations; expands the information required in the 
Notice of Intended Regulatory Action to include a 
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description of the subject matter and intent of the 
planned regulation and to include a statement inviting 
comment on whether the agency should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and, requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

VR 450-01-0045. Public Participation Guidelines. 

f !-, Aetllerity. 

Seetieas 9 6.1!:7.1 ftftd 28.2 193 6f tfte feOO 6f Virginia. 

§ ~ 1. Definitions. 

A. The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise. 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Commission" means the Marine Resources Commission. 

"Commissioner" means the Commissioner of Marine 
Resources or his designee. 

"Division" means the Habitat Management Division of 
the commission. 

"Formal hearing" means agency processes other than 
those informational or factual inquiries of an informal 
nature provided in § 9-6.14;7.1 of the Administrative 
Process Act and includes only opportunity for private 
parties to submit factual proofs in evidential hearings as 
provided in § 9-6.14:8 of the Administrative Process Act. 

"Locality particularly affected" means any locality 
which bears any identified disproportionate material 
impact which would not be experienced by other 
localities. 

"Participatory approach" means a method for the use 
of (i) standing advisory committees, (ii) ad hoc advisory 
groups or panels, (iiz) consultation with groups or 
individuals registering interest in working with the 
division, or (iv) any combination thereof in the formation 
and development of regulations for agency consideration. 
When an ad hoc advisory group is formed, the group 
shall include representatives of the regulated community 
and the general public. The decision as to the membership 
of the group shall be at the discretion of the 
commissioner. 
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"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

"Public hearing" means an informal proceeding, similar 
to that provided for in § 9-6.14:7.1 of the Administrative 
Process Act, held in conjunction with the Notice of Public 
Comment to afford persons an opportunity to submit 
views and data relative to regulations on which a 
decision of the commission is pending. 

"Public meeting" means an informal proceeding 
conducted by the agency in conjunction with the Notice 
of Intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

B. Unless specifically defined in this regulation, terms 
used shall have the meanings commonly ascribed to them. 

§ & 2. General. 

A. The procedures in § 4 3 of this regulation shall be 
used by the division for soliciting the input of interested 
persons in the initial formation and development, revisian 
amendment , or repeal of . regulations in accordance with 
the Administrative Process Act. This regulation does not 
apply to regulations exempt from the provisions of the 
Administrative Process Act (§ 9-6.14:4.1 A and B) or 
excluded from the operation of Article 2 of the 
Administrative Process Act (§ 9-6.14:4.1 C). 

R- M the fliseretien sf the eemmissiee, the fJFSeeflures 
ift * 4 fftftY l>e SH~~Jemeatea !& j>ffl\'itle aaaitieRal J'llbiie 
~artiei~atiea ia tfte regHlaliBR aae~lieR ~reeess. 

&. B. The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation etherwise 
aae~tea iR aeeeraaRee - tilis regelatieR . 

Bo C. Any person may petition the commission for the 
adoption, amendment or repeal of a regulation. The 
petition, at a minimum, shall contain the following 
information: 

1. Name of petitioner; 

2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
amendment to a specific regulation; 

5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 
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7. Supporting documents, as applicable. 

The commission shall provide a written response to such 
petition within 180 days from the date the petition was 
received. 

§ +. 3. Public participation procedures. 

A. The division shall establish and maintain a list or 
lists consisting of persons expressing an interest in the 
adoption, amendment, or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the agency. In addition, the agency, at its discretion, may 
add to any llst any person, organization or publication it 
believes wzll be interested in participating in the 
promulgation of regulations. Individuals and organizations 
may be periodically requested to indicate their desire to 
continue to receive documents or be deleted from a list. 
Individuals and organizations may be deleted from any 
list at the request of the individual or organization, or at 
the discretion of the agency when mail is returned as 
undeliverable. 

B. Whenever the commiSSIOn so directs or upon its own 
initiative, the division may commence the regulation 
adoption process and proceed to draft a proposal 
according to these procedures. 

C. 'l'l>e eemmissioaer sftall ffirm llft at! ft6e a<lvisery 
gf6l!j> "" H!ilire a staa<liag advisory eommiltee !6 assist !fte. 
<livisioo !6 ll>e araltiag aat! fofiHa!ioR el' ll>e proposal 
Hftless t:1te eammissien SJ3eeiHeally autltarizes t:1te tlffist6ft 
!6 pPoeee<l - utili•iag llft at! ft6e a<lvisory gf6l!j> "" 
staHdiHg advisory eommittee. Wheft llft ad ft6e ad,·isoPy 
gf6l!j> is farmed, SHelt ad ft6e advisory gf6l!j> sftall -
repPeseH!atives el' ll>e regulated eomffiuaity aat! ll>e 
geHefftl flUl>lie, The division shall use the participatory 
approach to assist in the development of the proposal or 
use one of the following alternatives: 

1. Proceed without using the participatory approach if 
the commission specifically authorizes the division to 
proceed without using the participatory approach. 

2. include in the Notice of Intended Regulatory Action 
(NOIRA) a statement inviting comment on whether 
the division should use the participatory approach to 
assist the division in the development of the proposal. 
If the division receives written responses from at least 
five persons during the associated comment period 
indicating that the division should use the 
participatory approach, the division will use the 
participatory approach requested. Should different 
approaches be requested, the commissioner shall 
determine the specific approach to be utilized. 

D. The division shall issue a ft6tfee ef. iBteaded 
regalatofj ae!ioo (~IOIRA) NOIRA whenever it considers 
the adoption, amendment or repeal of any regulation. 

1. The NOIRA shall include at least the following: 

a. A description of the subject matter of the 
planned regulation, 

b. A description of the intent of the planned 
regulation, 

"' c. A brief statement as to the need for regulatory 
action, 

IT. d. A brief description of alternatives available, if 
any, to meet the need, 

eo e. A request for comments on the intended 
regulatory action, to include any ideas to assist the 
division in ll>e dmltiag aat! formatioft el' !ley 

pPoposed PegulatieH developed puPSUaH! !6 ll>e 
NeiRA development of any proposal , 

ft. f. A request for comments on the costs and 
benefits of the stated alternatives or other 
alternatives -; , 

g. A statement of the division's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations, 

h. A statement inviting comment on whether the 
division should use the participatory approach to 
assist the department in the development of any 
proposal. Including this statement shall only be 
required when the division makes a decision to 
pursue the alternative provided in subdivision C 2 
of this section. 

2. The division shall hold at least one public meeting 
whenever it considers the adoption, amendment or 
repeal of any regulation unless the commission 
specifically authorizes the division to proceed without 
holding a public meeting. 

In those cases where a public meeting(s) will be held, 
the NOIRA shall also include the date, not to be less 
than 30 days after publication in The Virginia Register 
of Regulations , time and place of the public 
meeting(s). 

3. The public comment period for NOIRA's under this 
section shall be no less than 30 days after publication 
of the NOIRA in The Virginia Register of Regulations 

E. The division shall disseminate the NOIRA to the 
public via the following: 

1. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 
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F. After consideration of public input, the division may 
~·e~are complete the draft proposed regulation and any 
supporting documentation required for review. If "" a<! 
1>ae aelvisery !lfOOil !>as 1>aea estaalisllea the participatory 
approach is being used , the draft regulation shall be 
developed in consultation with Sllelt - the participants 
. A summary or copies of the comments received in 
response to the NOIRA shall be distributed to the a<! 1>ae 
aavisery !lfOOil participants during the development of the 
draft regulation. This summary or copies of the comments 
received in response to the NOIRA shall also be 
distributed to the commission. 

G. Upon approval of the draft proposed regulation by 
the commission, the division shall publish a Notice of 
Public Comment (NOPC) and the proposal for public 
comment. 

H. The NOPC shall include at least the following: 

I. The notice of the opportunity to comment on the 
proposed regulation, location where copies of the draft 
may be obtained, and name, address and telephone 
number of the individual to contact for further 
information about the proposed regulation. 

;!, A deseriptieH el previsieas el lite proposed 
regulatie!l. 

3-o 2. A request for comments on the costs and 
benefits of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4. A statement that an analysis of the following has 
been conducted by the age<>ey division and is 
available to the public upon request: 

a. Statement of purpose: Wily lite regulatiea is 
~reposed aa<l lite desire<~ aa<1 resllit ar ebj eeti·.'e el 
lite regulatiea. the rationale or justzfication for the 
new provisions of the regulation, from the 
standpoint of the public's health, safety or welfare. 

b. Estimated impact. 

(!) ~lumber Projected number and types of 
regulated entities or persons affected . 

(2) Projected cost , expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where the ageHey- division is unable 
to quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member(s) of 
the regulated community. 
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(3) Projected cost to the agency for implementation 
and enforcement. 

(4) The beneficial impact the regulation is designed 
to produce. 

c. An explanation of need for the proposed 
regulation and potential consequences that may 
result in the absence of the regulation. 

d. An estimate of the impact of the proposed 
regulation upon small businesses, as defined in § 
9·199 of the Code of Virginia, or organizations in 
Virginia. 

e. A description of provisions of the proposed 
regulation which are more restrictive than 
applicable federal requirements, together with the 
reason why the more restrictive provisions are 
needed. 

e: f. A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the agency believes that the proposed regulation is 
the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the proposed regulation. 

fo g. A schedule setting forth when, within two years 
after the effective date of the regulation, the agency 
will evaluate it for effectiveness and continued need. 

5. The time, date and ·location of at least one public 
hearing held in conformance with § 9-6.14:7.1 of the 
Code of Virginia to receive comments on the proposed 
regulation. The public hearing(s) may be held at any 
time during the public comment period and, whenever 
practicable, no less than l4 15 days prior to the close 
of the public comment period. In those cases in which 
the commission elects to conduct frft e·;iflential a 
formal hearing, the notice shall indicate that the 
evidential formal hearing will be held in accordance 
with § 9-6.14:8 of the Code of Virginia. The public 
hearing(s) may be held in such location(s) as the 
commission determines will best facilitate input from 
interested persons. 

I. The public comment period shall close no less than 60 
days after publication of the NOPC in The Virginia 
Register of Regulations. 

J. The division shall disseminate the NOPC to the public 
via the following: 

l. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations. 

b. Publication in a newspaper of general circulation 
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published at the state capital and such other 
newspapers as the agency may deem appropriate. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

K. The division shall prepare a summary of comments 
received in response to the NOPC and the division's 
response to the comments received. The division shall 
send a draft of the summary of comments to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. The division shall 
submit the summary and agency response and , if 
requested, submit the lull comments to the commission. 
The summary, the agency response, and the comments 
Shall become a part of the agency file and after final 
action on the regulation by the commission, made 
available upon request, to interested persons. 

L. !I the division detel'mines that the process to adopt, 
amend or repeal any regulation should be terminated after 
the approval of the draft regulation by the commission, 
the division shall present to the commission for their 
consideration a recommendation and rationale for the 
withdrawal of the proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out In accordance with the 
Administrative Process Act. 

§ &, 4. Transition. 

A. All regulatory actions for which a NO!RA has been 
published in The Virginia Register of Regulations prior to 
Jaauary ±, HJW, the effective date of this regulation shall 
be processed in accordance with the emergency 
amendments to VR 450-01-0045, Public Participation 
Guidelines, which are effective J.l±He >!-; ~ from June 2.9, 
1993, until June 28, 1994, unless sooner modtfied or 
vacated or superseded by permanent regulations . 

B. This regulation when effective shall supersede and 
repeal emergency amendments to VR 450-o1-0045 Public 
Participation Guidelines which became effective on June 
29, 1993. All regulatory actions for which a NO!RA has 
not been published in The Virginia Register of Regulations 
prior to Jaauary ±, ffiW;- the effective date of this 
regulation shall be processed in accordance with this 
f'e'!ise<l regulation. 

VA.R Doc. No. R94-242; Filed November 10, 1993, 11:20 a.m. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Title Q.1' Regulation: VR 460-03-3.1!00. Amount, Duration 
and Scope of Services. 
VR 460-03-3.1102. Case Management Services. 
VR 460-04-8.12. Regulations lor Home and 
CommunitymBased Care Services fo:r Individuals with 

Mental Retardation. 
VR 460-04-8.1500. Community Mental Health and Mental 
Retardation Services: Amount~ Duration and Scope of 
Services. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted through January 28, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 32.1-324 o! the Code of Virginia grants to 
the Director of the Department of Medical Assistance 
Services the authority to administer and amend the Plan 
lor Medical Assistance in lieu of board action pursuant to 
the board's requirements. Section 9-6.14:7.1 of the 
Administrative Process Act (APA) provides !or this 
agency's promulgation of proposed regulations subject to 
the Department of and Budget's and Governor's 
reviews, Subsequent to an emergency adoption action, the 
agen"Y is ini!intlng the public notice and comment process 
as contained in Article 2 of l.he AP A. 

Pmlll1e: The purpose of this proposal Is to promulgate 
permanent regulations to supersede the existing emergency 
regulations. The permanent regulations will remove certain 
administrative impediments to the effective and efficient 
implementation of mental retardation waiver services in 
cooperation with the Department of Mental Health, Mental 
Retardation and Substance Abuse Services. They will also 
allow persons having conditions related to mental 
retardation to be served by providers under contract with 
the Department of Rehabilitative Services (DRS). 

Substance: The parts of the State Plan for Medical 
Assistance affected by this action are: Amount, Duration, 
and Scope of Services (Supplement 1 to Attachment 3.1 
A&B), Case Management Services (Supplement 2 to 
Attachment 3.1-A). The state-only regulations affected by 
this action are: Home and Community Based Care Services 
for Individuals with Mental Retardation (VR 460-04-8.12) 
and Community Mental Health Services, Amount, Duration, 
and Scope of Services (VR 460-04-8.1500). 

The 1990 Appropriations Act (Item 466) directed the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services (DMHMRSAS) and the 
Department of Medical Assistance Services (DMAS) to 
provide Medicaid coverage for community mental health 
and mental retardation services in the Commonwealth. 
Final regulations were promulgated in 1992 which provided 
coverage for numerous Medicaid services for persons with 
mental retardation and mental illness through State Plan 
services and waiver services. The Secretary of Health and 
Human Resources has directed agencies to simplify 
procedures and reduce paperwork to more efficiently and 
effectively administer services to recipients. Staff at both 
agencies, working with the MR Executive Workgroup 
comprised of providers, local community service boards, 
and consumer representatives identified areas which have 

Virginia Register of Regulations 

1094 



caused problems in the administration of services to 
persons with mental retardation and mental illness. 

Currently, there are approximately l 05 persons residing 
in nursing facilities who have been determined, through 
the Annual Resident Review (ARR) to require specialized 
services. These persons may elect to remain in the nursing 
facility and receive habilitative services or they may elect 
to leave the nursing facility and receive services through 
the home and community-based waiver for persons with 
mental retardation. Previous regulations governing 
community mental retardation services restricted Medicaid 
reimbursement of providers of these services to those 
licensed by DMHMRSAS. Previous regulations governing 
the MR waiver services already included DRS habilitative 
providers as qualified to provide MR waiver services, but 
not to treat recipients of community mental retardation 
services. 

The emergency regulations broadened the provider 
qualifications for persons with related conditions to include 
those providers contracted by DRS as habilitative services 
providers. The emergency regulations did not affect the 
amount or scope of services an individual may receive, 
did not affect the state's approved waiver for community 
services to persons with mental retardation, and did not 
impact on the quality of services being provided to the 
population. The key provisions of this proposed regulatory 
action are described below. 

The changes to the State Plan for targeted case 
management services for persons with mental retardation 
and mental illness make consistent the requirement for a 
face-to-face contact (between the patient and the provider) 
every 90 days, regardless of the case management service 
being offered, and clarify the frequency as once every 90 
days rather than once within a 90-day period. Another 
change allows up to 60 days for completion of the plan of 
care from the initiation of services. Changes to the service 
limitations on State Plan community mental health and 
mental retardation services do not change the amount of 
services an individual is able to receive, but only change 
the previous designation of "days" to "units" which is 
consistent with the manner in which these services are 
billed. The two levels of day health and rehabilitation 
services have been removed since there is no 
differentiation in rate or allowed amount of the service 
based on the difference in level. Additionally, changes are 
made to revise the existing definition of developmental 
disability and to rename the definition "related conditions" 
to conform to the designation used by the Health Care 
Financing Administration (HCFA) in OBRA '87. The prior 
authorization requirement for case management for this 
group is also being removed. 

Another change clarifies coverage of day health and 
rehabilitation services for persons with mental retardation 
and persons with related conditions. It also allows 
providers contracted with DRS as habilitation providers to 
be qualified for Medicaid reimbursement for day health 
and rehabilitation services. Reference to two waivers and 
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use of the Inventory for Client and Agency Planning 
(!CAP) have been removed because the Commonwealth is 
consolidating the two waivers into one waiver for renewal 
in 1993. The Commonwealth is also revising the assessment 
and will discontinue using the ICAP as the required 
assessment for MR waiver services. The requirement for 
an annual physical and psychological examination has been 
removed to eliminate unnecessary duplication. Freedom of 
choice language has been strengthened to respond to 
concerns expressed in this area. 

These proposed regulations broaden the range of 
services which may be offered to individuals in the MR 
waiver by adding five new services: personal assistance, 
assistive technology, environmental modifications, respite 
care, and nursing services. Prevocational services, 
previously included in habilitation services has now been 
included under the service titled day support. Supported 
employment services, which were also included in the 
definition of habilitation, has been designated as a 
separate service. The designation of habilitation services 
has thus been deleted. The definitions of the services and 
provider qualifications have been developed in conjunction 
with the MR Executive Workgroup comprised of providers, 
local community services boards, and consumer 
representatives and are a continuation of the effort 
initiated in the emergency regulations to remove 
impediments to the effective and efficient administration 
of services to persons with mental retardation. 

Issues: As indicated above, the Secretary directed this 
agency to work with affected agencies and groups to 
simplify procedures and paperwork to more efficiently 
deliver services. These proposed regulations are a result of 
that work. Therefore, the agency foresees no negative 
impact on the regulated public, itself or the 
Commonwealth. 

Impact: While these regulations add five cheaper substitute 
services to the MR waiver program, the cost savings will 
be offset by increased utilization. How many more 
recipients will be served cannot be determined. The 
increased utilization is limited by the current allocated 
general funds. Thus, no budget impact from the proposed 
regulations is expected. 

Summary: 
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The proposed amendments remove certain 
administrative impediments to the effective and 
efficient implementation of mental retardation waiver 
services in cooperation with the Department of 
Mental Health, Mental Retardation and Substance 
Abuse Services. The amendments also allow persons 
having conditions related to mental retardation to be 
served by providers under contract with the 
Department of Rehabilitative Services (DRS). 

The key provisions of this proposed regulatory action 
are described below: 
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The changes to the State Plan for targeted case 
management services for persons with mental 
retardation and mental illness make consistent the 
requirement for a face-tojace contact (between the 
patient and the provider) every 90 days regardless of 
the case management service being offered, and 
clarify the frequency as once every 90 days rather 
than once within a 90-day period. Another change 
allows up to 60 days for completion of the plan of 
care from the imtiation of services. Changes to the 
service limitations on State Plan community mental 
health and mental retardation services do not change 
the amount of services an individual is able to 
receive, but only change the previous designation of 
"days" to "units" which is consistent with the 
manner in which these services are billed. The two 
levels of day health and rehabilitation services have 
been removed since there is no differentiation in rate 
or allowed amount of the service based on the 
difference in level. Additionally, changes are made to 
revise the existing definition of developmental 
disability and to rename the definition "related 
conditions" to conform to the designation used by the 
Health Care Financing Administration (HCF A) in 
OBRA '87. The prior authorization requirement for 
case management for this group is also being 
removed. 

Another change claT:'fies coverage of day health and 
rehabilitation servwes for persons with mental 
retardation and persons with related conditions. It 
also allows providers contracted with DRS as 
habilitation providers to be qualified for Medicaid 
reimbursement for day health and rehabilitation 
services. Reference to two waivers and use of the 
Inventory for Client and Agency Planning (!CAP) have 
been removed because the Commonwealth is 
consolidating the two waivers into one waiver for 
renewal in 1993. The Commonwealth is also revising 
the assessment and will discontinue using the /CAP 
as the required assessment for MR waiver services. 
The requirement for an annual physical and 
psychological examination has been removed to 
eliminate unnecessary duplication. Freedom of choice 
language has been strengthened to respond to 
concerns expressed in this area. 

These proposed regulations broaden the range of 
services which may be offered to individuals in the 
MR waiver by adding five new services: personal 
assistance, assistive technology, environmental 
modifications, respite care, and nursing services. 
Prevocational services, previously included in 
habilitation services, has now been included under the 
service titled day support. Supported employment 
services, which were also included in the definition of 
habilitation, has been designated as a separate 
service. The designation of habilitation services has 
thus been deleted. The definitions of the services and 
provider qualzfications have been developed in 
conjunction with the MR Executive Workgroup 

comprised of providers, local community services 
boards, and consumer representatives and are a 
continuation of the effort initiated in the emergency 
regulations to remove impediments to the effective 
and efficient administration of services to persons 
with mental retardation. 

VR 460-03-3.1l00. Amount, Duration and Scope of 
Services. 

General. 

The provision of the following services cannot be 
reimbursed except when they are ordered or prescribed, 
and directed or performed within the scope of the license 
of a practitioner of the healing arts: laboratory and x-ray 
services, family planning services, and home health 
services. Physical therapy services will be reimbursed only 
when prescribed by a physician. 

§ 1. Inpatient hospital services other than those provided 
in an institution for mental diseases. 

A. Medicaid inpatient hospital admissions (lengths-of-stay) 
are limited to the 75th percentile of PAS (Professional 
Activity Study of the Commission on Professional and 
Hospital Activities) diagnostic/procedure limits. For 
admissions under 15 days that exceed the 75th percentile, 
the hospital must attach medical justi!ication records to 
the billing invoice to be considered for additional coverage 
when medically justified. For all admissions that exceed 14 
days up to a maximum of 21 days, the hospital must 
attach medical justification records to the billing invoice. 
(See the exception to subsection F of this section.) 

B. Medicaid does not pay the medicare (Title XVIII) 
coinsurance for hospital care after 21 days regardless of 
the length-of-stay covered by the other insurance. (See 
exception to subsection F of this section.) 

C. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment to health or life of the mother if the fetus 
were carried to term. 

D. Reimbursement for covered hospital days is limited 
to one day prior to surgery, unless medically justified. 
Hospital claims with an admission date more than one day 
prior to the first surgical date will pend for review by 
medical staff to determine appropriate medical 
justification. The hospital must write on or attach the 
justification to the billing invoice for consideration of 
reimbursement for additional preoperative days. Medically 
justified situations are those where appropriate medical 
care cannot be obtained except in an acute hospital setting 
thereby warranting hospital admission. Medically 
unjustified days in such admissions will be denied. 

E. Reimbursement will not be provided for weekend 
(Friday /Saturday) admissions, unless medically justified. 
Hospital claims with admission dates on Friday or 
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Saturday will be pended for review by medical staff to 
determine appropriate medical justification for these days. 
The hospital must write on or attach the justification to 
the billing invoice for consideration of reimbursement 
coverage for these days. Medically justified situations are 
those where appropriate medical care cannot be obtained 
except in an acute hospital setting thereby warranting 
hospital admission. Medically unjustified days in such 
admissions will be denied. 

F. Coverage of inpatient hospitalization will be limited to 
a total of 21 days for all admissions within a fixed period, 
which would begin with the first day inpatient hospital 
services are furnished to an eligible recipient and end 60 
days from the day of the first admission. There may be 
multiple admissions during this 60-day period; however, 
when total days exceed 21, all subsequent claims will be 
reviewed. Claims which exceed 21 days within 60 days 
with a different diagnosis and medical justification will be 
paid. Any claim which has the same or similar diagnosis 
will be denied. 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent 
with 42 CPR 441.57, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose of diagnosis and treatment of health conditions 
identified through a physical examination. Medical 
documentation justifying admission and the continued 
length of stay must be attached to or written on the 
invoice for review by medical staff to determine medical 
necessity. Medically unjustified days in such admissions 
will be denied. 

G. Repealed. 

H. Reimbursement will not be provided for inpatient 
hospitalization for those surgical and diagnostic procedures 
listed on the mandatory outpatient surgery list unless the 
inpatient stay is medically justified or meets one of the 
exceptions. The requirements for mandatory outpatient 
surgery do not apply to recipients in the retroactive 
eligibility period. 

I. For the purposes of organ transplantation, all similarly 
situated individuals will be treated alike. Coverage of 
transplant services for all eligible persons is limited to 
transplants for kidneys and corneas. Kidney transplants 
require preauthorization. Cornea transplants do not require 
preauthorization. The patient must be considered 
acceptable for coverage and treatment. The treating 
facility and transplant staff must be recognized as being 
capable of providing high quality care in the performance 
of the requested transplant. The amount of reimbursement 
for covered kidney transplant services is negotiable with 
the providers on an individual case basis. Reimbursement 
for covered cornea transplants is at the allowed Medicaid 
rate. Standards for coverage of organ transplant services 
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are in Attachment 3.1 E. 

J. The department may exempt portions or all of the 
utilization review documentation requirements of 
subsections A, D, E, F as it pertains to recipients under 
age 21, G, or H in writing lor specific hospitals from lime 
to time as part of their ongoing hospital utilization review 
performance evaluation. These exemptions are based on 
utilization review performance and review edit criteria 
which determine an individual hospital's review status as 
specified in the hospital provider manual. In compliance 
with federal regulations at 42 CPR 441.200, Subparts E and 
F, claims for hospitalization in which sterilization, 
hysterectomy or abortion procedures were performed, shall 
be subject to medical documentation requirements. 

K. Hospitals qualifying for an exemption of all 
documentation requirements except as described in 
subsection J above shall be granted "delegated review 
status" and shall, while the exemption remains in effect, 
not be required to submit medical documentation to 
support pended claims on a prepayment hospital utilization 
review basis to the extent allowed by federal or state law 
or regulation. The following audit conditions apply to 
delegated review status for hospitals: 

1. The department shall conduct periodic on-site 
post-payment audits of qualifying hospitals using a 
statistically valid sampling of paid claims for the 
purpose of reviewing the medical necessity of 
inpatient stays. 

2. The hospital shall make all medical records of 
which medical reviews will be necessary available 
upon request, and shall provide an appropriate place 
for the department's auditors to conduct such review. 

3. The qualifying hospital will immediately refund to 
the department in accordance with § 32.1-325.1 A and 
B of the Code of Virginia the full amount of any 
initial overpayment identified during such audit. 

4. The hospital may appeal adverse medical necessity 
and overpayment decisions pursuant to the current 
administrative process for appeals of post-payment 
review decisions. 

5. The department may, at its option, depending on 
the utilization review performance determined by an 
audit based on criteria set forth in the hospital 
provider manual, remove a hospital from delegated 
review status and reapply certain or all prepayment 
utilization review documentation requirements. 

§ 2. Outpatient hospital and rural health clinic services. 

2a. Outpatient hospital services. 

A. Outpatient hospital services means preventive, 
diagnostic, therapeutic, rehabilitative, or palliative services 
that: 
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1. Are furnished to outpatients; 

2. Except in the case of nurse~midwife services, as 
specified in § 440.165,,..are furnished by or under the 
direction of a physician or dentist; and 

3. Are furnished by an institution that: 

a. Is licensed or formally approved as a hospital by 
an officially designated authority for state 
standard-setting; and 

b. Except in the case of medical supervision of 
nurse-midwife services, as specified in § 440.165, 
meets the requirements for participation in 
Medicare. 

B. Reimbursement for induced abortions is provided in 
only those cases in which there would be substantial 
endangerment of health or life to the mother if the fetus 
were carried to term. 

C. Reimbursement will not be provided for outpatient 
hospital services for any selected elective surgical 
procedures that require a second surgical opinion unless a 
properly executed second surgical opinion form has been 
obtained from the physician and submitted with the 
invoice for payment, or is a justified emergency or 
exemption. 

2b. Rural health clinic services and other ambulatory 
services furnished by a rural health clinic. 

The same service limitations apply to rural health 
clinics as to all other services. 

2c. Federally qualified health center (FQHC) services 
and other ambulatory services that are covered under the 
plan and furnished by an FQHC in accordance with § 4231 
of the State Medicaid Manual (HCFA Pub. 45-4). 

The same service limitations apply to FQHCs as to all 
other services. 

§ 3. Other laboratory and x-ray services. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

§ 4. Skilled nursing facility services, EPSDT and family 
planning. 

4a. Skilled nursing facility services (other than services 
in an institution for mental diseases) for individuals 21 
years of age or older. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

4b. Early and periodic screening and diagnosis of 
individuals under 21 years of age, and treatment of 
conditions found. 

A. Payment of medical assistance services shall be made 
on behalf of individuals under 21 years of age, who are 
Medicaid eligible, for medically necessary stays in acute 
care facilities, and the accompanying attendant physician 
care, in excess of 21 days per admission when such 
services are rendered lor the purpose of diagnosis and 
treatment of health conditions identified through a physical 
examination. 

B. Routine physicals and immunizations (except as 
provided through EPSDT) are not covered except that 
well~child examinations in a private physician's office are 
covered for foster children of the local social services 
departments on specific referral from those departments. 

C. Orthoptics services shall only be reimbursed if 
medically necessary to correct a visual defect identified by 
an EPSDT examination or evaluation. The department 
shall place appropriate utilization controls upon this 
service. 

D. Consistent with the Omnibus Budget Reconciliation 
Act of 1989 § 6403, early and periodic· screening, 
diagnostic, and treatment services means the following 
services: screening services, vision services, dental 
services, hearing services, and such other necessary health 
care, diagnostic services, treatment, and other measures 
described in the Social Security Act § 1905(a) to correct 
or ameliorate defects and physical and mental illnesses 
and conditions discovered by the screening services and 
which are medically necessary, whether or not such 
services are covered under the State Plan anct 
notwithstanding the limitations, applicable to recipients 
ages 21 and over, provided for by the Act § 1905(a). 

4c. Family planning services and supplies for individuals 
of child-bearing age. 

A. Service must be ordered or prescribed and directed 
or performed within the scope of the license of a 
practitioner of the healing arts. 

B. Family planning services shall be defined as those 
services which delay or prevent pregnancy. Coverage of 
such services shall not include services to treat infertility 
nor services to promote fertility. 

§ 5. Physician's services whether furnished in the office, 
the patient's home, a hospital, a skilled nursing facility or 
elsewhere. 

A. Elective surgery as defined by the Program is 
surgery that is not medically necessary to restore or 
materially improve a body function. 

B. Cosmetic surgical procedures are not covered unless 
performed for physiological reasons and require Program 
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prior approval. 

C. Routine physicals and immunizations are not covered 
except when the services are provided under the Early 
and Periodic Screening, Diagnosis, and Treatment (EPSDT) 
Program and when a well-child examination is performed 
in a private physician's office for a foster child of the 
local social services department on specific referral from 
those departments. 

D. Psychiatric services are limited to an initial 
availability of 26 sessions, with one possible extension 
(subject to the approval of the Psychiatric Review Board) 
of 26 sessions during the first year of treatment. The 
availability is further restricted to no more than 26 
sessions each succeeding year when approved by the 
Psychiatric Review Board. Psychiatric services are further 
restricted to no more than three sessions in any given 
seven-day period. These limitations also apply to 
psychotherapy sessions by clinical psychologists licensed by 
the State Board of Medicine and psychologists clinical 
licensed by the Board of Psychology. 

E. Any procedure considered experimental is not 
covered. 

F. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
were carried to term. 

G. Physician visits to inpatient hospital patients are 
limited to a maximum of 21 days per admission within 60 
days for the same or similar diagnoses and is further 
restricted to medically necessary inpatient hospital days as 
determined by the Program. 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent 
with 42 CFR 441.57, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose of diagnosis and treatment of health conditions 
identified through a physical examination. Payments for 
physician visits for inpatient days determined to be 
medically unjustified will be adjusted. 

H. Psychological testing and psychotherapy by clinical 
psychologists licensed by the State Board of Medicine and 
psychologists clinical licensed by the Board of Psychology 
are covered. 

I. Repealed. 

J. Reimbursement will not be provided for physician 
services performed in the inpatient setting for those 
surgical or diagnostic procedures listed on the mandatory 
outpatient surgery list unless the service is medically 
justified or meets one of the exceptions. The requirements 
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of mandatory outpatient surgery do not apply to recipients 
in a retroactive eligibility period. 

K. For the purposes of organ transplantation, all 
similarly situated individuals will be treated alike. 
Coverage of transplant services for all eligible persons is 
limited to transplants for kidneys and corneas. Kidney 
transplants require preauthorization. Cornea transplants do 
not require preauthorization. The patient must be 
considered acceptable for coverage and treatment. The 
treating facility and transplant staff must be recognized as 
being capable of providing high quality care in the 
performance of the requested transplant. The amount of 
reimbursement for covered kidney transplant services is 
negotiable with the providers on an individual case basis. 
Reimbursement for covered cornea transplants is at the 
allowed Medicaid rate. Standards for coverage of organ 
transplant services are in Attachment 3.1 E. 

§ 6. Medical care by other licensed practitioners within 
the scope of their practice as defined by state law. 

A. Podiatrists' services. 

1. Covered podiatry services are defined as reasonable 
and necessary diagnostic, medical, or surgical 
treatment of disease, injury, or defects of the human 
foot. These services must be within the scope of the 
license of the podiatrists' profession and defined by 
state law. 

2. The following services are not covered: preventive 
health care, including routine foot care; treatment of 
structural misalignment not requiring surgery; cutting 
or removal of corns, warts, or calluses; experimental 
procedures; acupuncture. 

3. The Program may place appropriate limits on a 
service based on medical necessity or for utilization 
control, or both. 

B. Optometrists' services. 

Diagnostic examination and optometric treatment 
procedures and services by ophthamologists, optometrists, 
and opticians, as allowed by the Code of Virginia and by 
regulations of the Boards of Medicine and Optometry, are 
covered for all recipients. Routine refractions are limited 
to once in 24 months except as may be authorized by the 
agency. 
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C. Chiropractors' services. 

Not provided. 

D. Other practitioners' services. 

1. Clinical psychologists' services. 

a. These limitations apply to psychotherapy sessions 
by clinical psychologists licensed by the State Board 
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of Medicine and psychologists clinical licensed by 
the Board of Psychology. Psychiatric services are 
limited to an initial availability of 26 sessions, with 
one possible extensip.n of 26 sessions during the first 
year of treatment. The availability is further 
restricted to no more than 26 sessions each 
succeeding year when approved by the Psychiatric 
Review Board. Psychiatric services are further 
restricted to no more than three sessions in any 
given seven~day period. 

b. Psychological testing and psychotherapy by 
clinical psychologists licensed by the State Board of 
Medicine and psychologists clinical licensed by the 
Board of Psychology are covered. 

§ 7. Home health services. 

A Service must be ordered or prescribed and directed 
or performed within the scope of a license of a 
practitioner of the healing arts. 

B. Nursing services provided by a home health agency. 

1. Intermittent or part-time nursing service provided 
by a home health agency or by a registered nurse 
when no home health agency exists in the area. 

2. Patients may receive up to 32 visits by a licensed 
nurse annually. Limits are per recipient, regardless of 
the number of providers rendering services. Annually 
shall be defined as July I through June 30 for each 
recipient. If services beyond these limitations are 
determined by the physician to be required, then the 
provider shall request prior authorization from DMAS 
for additional services. Payment shall not be made for 
additional service unless authorized by DMAS. 

C. Home health aide services provided by a home health 
agency. 

1. Home health aides must function under the 
supervision of a professional nurse. 

2. Home health aides must meet the certification 
requirements specified in 42 CFR 484.36. 

3. For home health aide services, patients may receive 
up to 32 visits annually. Limits shall be per recipient, 
regardless of the number of providers rendering 
services. Annually shall be defined as July 1 through 
June 30 for each recipient. 

D. Medical supplies, equipment, and appliances suitable 
for use in the home. 

1. All medically necessary supplies, equipment, and 
appliances are covered for patients of the home 
health agency. Unusual amounts, types, and duration 
of usage must be authorized by DMAS in accordance 
with published policies and procedures. When 

determined to be cost-effective by DMAS, payment 
may be made for rental of the equipment in lieu of 
purchase. 

2. Medical supplies, equipment, and appliances for all 
others are limited to home renal dialysis equipment 
and supplies, respiratory equipment and oxygen, and 
ostomy supplies, as authorized by the agency. 

3. Supplies, equipment, or appliances that are not 
covered include, but are not limited to, the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners. 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except 
ventilators and associated supplies for nursing 
facility residents that have been approved by DMAS 
central office. 

c. Furniture or appliances not defined as medical 
equipment (such as blenders, bedside tables, 
mattresses other than for a hospital bed, pillows, 
blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales). 

d. Items that are only for the recipient's comfort 
and convenience or for the convenience of those 
caring for the recipient (e.g., a hospital bed or 
mattress because the recipient does not have a 
decent . bed; wheelchair trays used as a desk 
surface); mobility items used in addition to primary 
assistive mobility aide for caregiver's or recipient's 
convenience (i.e., electric wheelchair plus a manual 
chair); cleansing wipes. 

e. Prosthesis, except for artificial arms, legs, and 
their supportive devices which must be 
preauthorized by the DMAS central office (effective 
July I, 1989). 

f. Items and services which are not reasonable and 
necessary for the diagnosis or treatment of illness 
or injury or to improve the functioning of a 
malformed body member (for example, 
over-the-counter drugs; dentifrices; toilet articles; 
shampoos which do not require a physician's 
prescription; dental adhesives; electric toothbrushes; 
cosmetic items, soaps, and lotions which do not 
require a physician's prescription; sugar and salt 
substitutes; support stockings; and nonlegend drugs). 

g. Orthotics, including braces, splints, and supports. 

h. Home or vehicle modifications. 

i. Items not suitable for or used primarily in the 
home setting (i.e., car seats, equipment to be used 
while at school, etc.). 
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j. Equipment that the primary function is 
vocationally or educationally related (i.e., computers, 
environmental control devices, speech devices, etc.). 

4. For coverage of blood glucose meters for pregnant 
women, refer to Supplement 3 to Attachments 3.1 A 
and B. 

E. Physical therapy, occupational therapy, or speech 
pathology and audiology services provided by a home 
health agency or medical rehabilitation facility. 

I. Service covered only as part of a physician's plan 
of care. 

2. Patients may receive up to 24 visits for each 
rehabilitative therapy service ordered annually. Limits 
shall apply per recipient regardless of the number of 
providers rendering services. Annually shall be defined 
as July I through June 30 for each recipient. If 
services beyond these limitations are determined by 
the physician to be required, then the provider shall 
request prior authorization from DMAS for additional 
services. 

§ 8. Private duty nursing services. 

Not provided. 

§ 9. Clinic services. 

A. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
was carried to term. 

B. Clinic services means preventive, diagnostic, 
therapeutic, rehabilitative, or palliative items or services 
that: 

1. Are provided to outpatients; 

2. Are provided by a facility that is not part of a 
hospital but is organized and operated to provide 
medical care to outpatients; and 

3. Except in the case of nurseRmidwife services, as 
specified in 42 dentist. 

§ 10. Dental services. 

A. Dental services are limited to recipients under 21 
years of age in fulfillment of the treatment requirements 
under the Early and Periodic Screening, Diagnosis, and 
Treatment (EPSDT) Program and defined as routine 
diagnostic, preventive, or restorative procedures necessary 
for oral health provided by or under the direct supervision 
of a dentist in accordance with the State Dental Practice 
Act. 

B. Initial, periodic, and emergency examinations; 
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required radiography necessary to develop a treatment 
plan; patient education; dental prophylaxis; fluoride 
treatments; dental sealants; routine amalgam and 
composite restorations; crown recementation; pulpotomies; 
emergency endodontics for temporary relief of pain; pulp 
capping; sedative fillings; therapeutic apical closure; topical 
palliative treatment for dental pain; removal of foreign 
body; simple extractions; root recovery; incision and 
drainage of abscess; surgical exposure of the tooth to aid 
eruption; sequestrectomy for osteomyelitis; and oral antral 
fistula closure are dental services covered without 
preauthorization by the state agency. 

C. All covered dental services not referenced above 
require preauthorization by the state agency. The following 
services are also covered through preauthorization: 
medically necessary full banded orthodontics, for 
handicapping malocclusions, minor tooth guidance or 
repositioning appliances, complete and partial dentures, 
surgical preparation (alveoloplasty) for prosthetics, single 
permanent crowns, and bridges. The following service is 
not covered: routine bases under restorations. 

D. The state agency may place appropriate limits on a 
service based on medical necessity, for utilization control, 
or both. Examples of service limitations are: examinations, 
prophylaxis, fluoride treatment (once/six months); space 
maintenance appliances; bitewing x-ray - two films 
(once/12 months); routine amalgam and composite 
restorations (once/three years); dentures (once per 5 
years); extractions, orthodontics, tooth guidance appliances, 
permanent crowns, and bridges, endodontics, patient 
education and sealants (once). 

E. Limited oral surgery procedures, as defined and 
covered under Title XVIII (Medicare), are covered for all 
recipients, and also require preauthorization by the state 
agency. 

§ II. Physical therapy and related services. 

Physical therapy and related services shall be defined 
as physical therapy, occupational therapy, and 
speech-language pathology services. These services shall be 
prescribed by a physician and be part of a written plan of 
care. Any one of these services may be offered as the 
sole service and shall not be contingent upon the provision 
of another service. All practitioners and providers of 
services shall be required to meet state and federal 
licensing and/or certification requirements. 

lla. Physical therapy. 

A. Services for individuals requiring physical therapy are 
provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 
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B. Effective July 1, !988, the Program will not provide 
direct reimbursement to enrolled providers for physical 
therapy service rendered to patients residing in long term 
care facilities. Reimbursel}lent for these services is and 
continues to be included as a component of the nursing 
homes' operating cost. 

C. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

l. Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with a physical therapist licensed by the Board of 
Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy services 
are provided by a qualified physical therapy assistant, 
such services shall be provided under the supervision 
of a qualified physical therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

!lb. Occupational therapy. 

A. Services for individuals requiring occupational therapy 
are provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 

B. Effective September 1, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
occupational therapy services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

I. Occupational therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with an occupational therapist registered and certified 

by the American Occupational Therapy Certification 
Board. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board, a graduate of a program approved by the 
Council on Medical Education of the American 
Medical Association and engaged in the supplemental 
clinical experience required before registration by the 
American Occupational Therapy Association when 
under the supervision of an occupational therapist 
defined above, or an occupational therapy assistant 
who is certified by the American Occupational 
Therapy Certification Board under the direct 
supervision of an occupational therapist as defined 
above. When occupational therapy services are 
provided by a qualified occupational therapy assistant 
or a graduate engaged in supp~emental clinical 
experience required before registration, such services 
shall be provided under the supervision of a qualified 
occupational therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

llc. Services for individuals with speech, hearing, and 
language disorders (provided by or under the supervision 
of a speech pathologist or audiologist; see Page I, General 
and Page 12, Physical Therapy and Related Services.) 

A. These services are provided by or under the 
supervision of a speech pathologist or an audiologist only 
as an element of hospital inpatient or outpatient service, 
nursing facility service, home health service, services 
provided by a local school division employing qualified 
therapists, or when otherwise included as an authorized 
service by a cost provider who provides rehabilitation 
services. 

B. Effective September 1, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
speech-language pathology services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Speech-language pathology services shall be those 
services furnished a patient which meet all of the 
following conditions: 

l. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
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speech-language pathologist licensed by the Board of 
Audiology and Speech-Language Pathology, or, if 
exempted from licensure by statute, meeting the 
requirements in 42 CFR 440.ll0(c); 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by or under the direction of a speech-language 
pathologist who meets the qualifications in number l. 
The program shall meet the requirements of 42 CFR 
405.l7l9(c). At least one qualified speech-language 
pathologist must be present at all times when 
speech-language pathology services are rendered; and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amoun~ frequency, 
and duration of the services shall be reasonable. 

lld. Authorization for services. 

A. Physical therapy, occupational therapy, and 
speech-language pathology services provided in outpatient 
settings of acute and rehabilitation hospitals, rehabilitation 
agencies, or home health agencies shall include 
authorization for up to 24 visits by each ordered 
rehabilitative service within a 60~day period. A recipient 
may receive a maximum of 48 visits annually without 
authorization. The provider shall maintain documentation 
to justify the need for services. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized. This request must be signed and 
dated by a physician. Authorization for extended services 
shall be based on individual need. Payment shall not be 
made for additional service unless the extended provision 
of services has been authorized by DMAS. 

lie. Documentation requirements. 

A. Documentation of physical therapy, occupational 
therapy, and speech-language pathology services provided 
by a hospital-based outpatient setting, home health agency, 
a school division, or a rehabilitation agency shall, at a 
minimum: 

l. Describe the clinical signs and symptoms of the 
patient's condition; 

2. Include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. Document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. Include a copy of the physician's orders and plan 
of care; 
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5. Include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify 
who provided care (include full name and title); 

6. Describe changes in each patient's condition and 
response to the rehabilitative treatment plan; 

7. (Except for school divisions) describe a discharge 
plan which includes the anticipated improvements in 
functional levels, the time frames necessary to meet 
these goals, and the patient's discharge destination; 
and 

8. In school divisions, include an individualized 
education program (IEP) which describes the 
anticipated improvements in functional level in each 
school year and the time frames necessary to meet 
these goals. 

B. Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

llf. Service limitations. The following general conditions 
shall apply to reimbursable physical therapy, occupational 
therapy, and speech-language pathology: 

A. Patient must be under the care of a physician who is 
legally authorized to practice and who is acting within the 
scope of his license. 

B. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or items 
must be necessary to carry out the plan of treatment and 
must be related to the patient's condition. 

C. A physician recertification shall be required 
periodically, must be signed and dated by the physician 
who reviews the plan of treatment, and may be obtained 
when the plan of treatment is reviewed. The physician 
recertification statement must indicate the continuing need 
for services and should estimate how long rehabilitative 
services will be needed. 

D. The physician orders for therapy services shall 
include the specific procedures and modalities to be used, 
identify the specific discipline to carry out the plan of 
care, and indicate the frequency and duration for services. 

E. Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no coverage shall be provided. 

F. Physical therapy, occupational therapy and 
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speech-language services are to be terminated regardless 
of the approved length of stay when further progress 
toward the established rehabilitation goal is unlikely or 
when the services can be JffOVided by someone other than 
the skilled rehabilitation professional. 

§ 12. Prescribed drugs, dentures, and prosthetic devices; 
and eyeglasses prescribed by a physician skilled in 
diseases of the eye or by an optometrist. 

12a. Prescribed drugs. 

A. Drugs for which Federal Financial Participation is 
not available, pursuant to the requirements of § 1927 of 
the Social Security Act (OBRA '90 § 4401), shall not be 
covered except for over-the-counter drugs when prescribed 
for nursing facility residents. 

B. The following prescribed, nonlegend drugs/ drug 
devices shall be covered: (i) insulin, (ii) syringes, (iii) 
needles, (iv) diabetic test strips for clients under 21 years 
of age, (v) family planning supplies, and (vi) those 
prescribed to nursing home residents. 

C. Legend drugs are covered, with the exception of 
anorexiant drugs prescribed for weight loss and the drugs 
for classes of drugs identified in Supplement 5. 

D. Notwithstanding the provisions of § 32.1-87 of the 
Code of Virginia, and in compliance with the provision of 
§ 4401 of the Omnibus Reconciliation Act of 1990, § 
1927(e) of the Social Security Act as amended by OBRA 
90, and pursuant to the authority provided for under § 
32.1-325 A of the Code of Virginia, prescriptions for 
Medicaid recipients for multiple source drugs subject to 42 
CFR § 447.332 shall be filled with generic drug products 
unless the physician or other practitioners so licensed and 
certified to prescribe drugs certifies in his own 
handwriting "brand necessary" for the prescription to be 
dispensed as written. 

E. New drugs shall be covered in accordance with the 
Social Security Act § l927(d) (OBRA 90 § 4401). 

F. The number of refills shall be limited pursuant to § 
54.1-3411 of the Drug Control Act. 

G. Drug prior authorization. 

1. Definitions. 

"Board" means the Board for Medical Assistance 
Services. 

"Committee" means the Medicaid Prior Authorization 
Advisory Committee. 

"Department" means the Department of Medical 
Assistance Services. 

"Director" means the Director of Medical Assistance 

Services. 

"Drug" shall have the same meaning, unless the 
context otherwise dictates or the Board otherwise 
provides by regulation, as provided in the Drug 
Control Act (§ 54.1-3400 et seq.) 

2. Medicaid Prior Authorization Advisory Committee; 
membership. The Medicaid Prior Authorization 
Committee shall consist of 10 members to be 
appointed by the board. Five members shall be 
physicians, at least three of whom shall care for a 
significant number of Medicaid patients; four shall be 
pharmacists, two of whom shall be community 
pharmacists; and one shall be a Medicaid recipient. 

a. A quorum for action by the committee shall 
consist of six members. 

b. The members shall serve at the pleasure of the 
board; vacancies shall be filled in the same manner 
as the original appointment. 

c. The board shall consider nominations made by 
the Medical Society of Virginia, the Old Dominion 
Medical Society and the Virginia Pharmaceutical 
Association when making appointments to the 
committee. 

d. The committee shall elect its own officers, 
establish its own procedural rules, and meet as 
needed or as called by the board, the director, or 
any two members of the committee. The department 
shall provide appropriate staffing to the committee. 

3. Duties of the committee. 

a. The committee shall make recommendations to 
the board regarding drugs or categories of drugs to 
be subject to prior authorization, prior authorization 
requirements for prescription drug coverage and any 
subsequent amendments to or revisions of the prior 
authorization requirements. The board may accept 
or reject the recommendations in whole or in part, 
and may amend or add to the recommendations, 
except that the board may not add to the 
recommendation of drugs and categories of drugs to 
be subject to prior authorization. 

b. In formulating its recommendations to the board, 
the committee shall not be deemed to be 
formulating regulations for the purposes of the 
Administrative Process Act (§ 9-6.14:1 et seq.). The 
committee shall, however, conduct public hearings 
prior to making recommendations to the board. The 
committee shall give 30 days written notice by mail 
of the time and place of its hearings and meetings 
to any manufacturer whose product is being 
reviewed by the committee and to those 
manufacturers who request of the committee in 
writing that they be informed of such hearings and 
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meetings. These persons shall be afforded a 
reasonable opportunity to be heard and present 
information. The committee shall give 30 days 
notice of such public hearings to the public by 
publishing its intention to conduct hearings and 
meetings in the Calendar of Events of The Virginia 
Register of Regulations and a newspaper of general 
circulation located in Richmond. 

c. In acting on the recommendations of the 
committee, the board shall conduct further 
proceedings under the Administrative Process Act. 

4. Prior authorization of prescription drug products, 
coverage. 

a. The committee shall review prescription drug 
products to recommend prior authorization under 
the state plan. This review may be initiated by the 
director, the committee itself, or by written request 
of the board. The committee shall complete its 
recommendations to the board within no more than 
six months from receipt of any such request. 

b. Coverage for any drug reqmnng prior 
authorization shall not be approved unless a 
prescribing physician obtains prior approval of the 
use in accordance with regulations promulgated by 
the board and procedures established by the 
department. 

c. In formulating its recommendations to the board, 
the committee shall consider the potential impact on 
patient care and the potential fiscal impact of prior 
authorization on pharmacy, physician, hospitalization 
and outpatient costs. Any proposed regulation 
making a drug or category of drugs subject to prior 
authorization shall be accompanied by a statement 
of the estimated impact of this action on pharmacy, 
physician, hospitalization and outpatient costs. 

d. The committee shall not review any drug for 
which it has recommended or the board has 
required prior authorization within the previous 12 
months, unless new or previously unavailable 
relevant and objective information is presented. 

e. Confidential proprietary information identified as 
such by a manufacturer or supplier in writing in 
advance and furnished to the committee or the 
board according to this subsection shall not be 
subject to the disclosure requirements of the 
Virginia Freedom of Information Act (§ 2.1-340 et 
seq.). The board shall establish by regulation the 
means by which such confidential proprietary 
information shall be protected. 

5. Immunity. The members of the committee and the 
board and the staff of the department shall be 
immune, individually and jointly, from civil liability 
for any act, decision, or omission done or made in 
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performance of their duties pursuant to this subsection 
while serving as a member of such board, committee, 
or staff provided that such act, decision, or omission 
is not done or made in bad faith or with malicious 
intent. 

6. Annual report to joint comm1sswn. The committee 
shall report annually to the Joint Commission on 
Health Care regarding its recommendations for prior 
authorization of drug products. 

12b. Dentures. 

Provided only as a result of EPSDT and subject to 
medical necessity and preauthorization requirements 
specified under Dental Services. 

12c. Prosthetic devices. 

A. Prosthetics services shall mean the replacement of 
missing arms and legs. Nothing in this regulation shall be 
construed to refer to orthotic services or devices. 

B. Prosthetic devices (artificial arms and legs, and their 
necessary supportive attachments) are provided when 
prescribed by a physician or other licensed practitioner of 
the healing arts within the scope of their professional 
licenses as defined by state law. This service, when 
provided by an authorized vendor, must be medically 
necessary, and preauthorized for the minimum applicable 
component necessary for the activities of daily living. 

12d. Eyeglasses. 

Eyeglasses shall be reimbursed for all recipients younger 
than 21 years of age according to medical necessity when 
provided by practitioners as licensed under the Code of 
Virginia. 

§ 13. Other diagnostic, 
rehabilitative services, i.e., 
elsewhere in this plan. 

13a. Diagnostic services. 

Not provided. 

13b. Screening services. 

screening, preventive, and 
other than those provided 

Screening mammograms for the female recipient 
population aged 35 and over shall be covered, consistent 
with the guidelines published by the American Cancer 
Society. 

13c. Preventive services. 

Not provided. 

!3d. Rehabilitative services. 

A. Intensive physical rehabilitation. 
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1. Medicaid covers intensive inpatient rehabilitation 
services as defined in subdivision A 4 in facilities 
certified as rehabilitation hospitals or rehabilitation 
units in acute care hoSFlitals which have been certified 
by the Department of Health to meet the 
requirements to be excluded from the Medicare 
Prospective Payment System. 

2. Medicaid covers intensive outpatient physical 
rehabilitation services as defined in subdivision A 4 in 
facilities which are certified as Comprehensive 
Outpatient Rehabilitation Facilities (CORFs). 

3. These facilities are excluded from the 21-day limit 
otherwise applicable to inpatient hospital services. Cost 
reimbursement principles are defined in Attachment 
4.19-A. 

4. An intensive rehabilitation program provides 
intensive skilled rehabilitation nursing, physical 
therapy, occupational therapy, and, if needed, speech 
therapy, cognitive rehabilitation, prosthetic-orthotic 
services, psychology, social work, and therapeutic 
recreation. The nursing staff must support the other 
disciplines in carrying out the activities of daily living, 
utilizing correctly the training received in therapy and 
furnishing other needed nursing services. The 
day-to-day activities must be carried out under the 
continuing direct supervision of a physician with 
special training or experience in the field of 
rehabilitation. 

5. Nothing in this regulation is intended to preclude 
DMAS from negotiating individual contracts with 
in-state intensive physical rehabilitation facilities for 
those individuals with special intensive rehabilitation 
needs. 

B. Community mental health services. 

Definitions. The following words and terms, when used 
in these regulations, shall have the following meanings 
unless the context clearly indicates otherwise: 

"Code" means the Code of Virginia. 

"DMAS" means the Department of Medical Assistance 
Services consistent with Chapter 10 (§ 32.1-323 et seq.) of 
Title 32.1 of the Code of Virginia. 

"DMHMRSAS" means Department of Mental Health, 
Mental Retardation and Substance Abuse Services 
consistent with Chapter I (§ 37.1-39 et seq.) of Title 37.1 
of the Code of Virginia. 

I. Mental health services. The following services, with 
their definitions, shall be covered: 

a. Intensive in-home services for children and 
adolescents under age 21 shall be time-limited 
interventions provided typically but not solely in the 

residence of an individual who is at risk of being 
moved into an out~of-home placement or who is 
being transitioned to home from out"of~home 

placement due to a disorder diagnosable under the 
Diagnostic and Statistical Manual of Mental 
Disorders-lli-R (DSM-1!1-R). These services provide 
crisis treatment; individual and family counseling; 
life (e.g., counseling to assist parents to understand 
and practice proper child nutrition, child health 
care, personal hygiene, and financial management, 
etc.), parenting (e.g., counseling to assist parents to 
understand and practice proper nurturing and 
discipline, and behavior management, etc.), and 
communication skills (e.g., counseling to assist 
parents to understand and practice appropriate 
problem-solving, anger management, and 
interpersonal interaction, etc.); case management 
activities and coordination with other required 
services; and 24-hour emergency response. These 
services shall be limited annually to 26 weeks. 

b. Therapeutic day treatment for children and 
adolescents shall be provided in sessions of two or 
more hours per day, to groups of seriously 
emotionally disturbed children and adolescents or 
children at risk of serious emotional disturbance in 
order to provide therapeutic interventions. Day 
treatment programs, limited annually to ~ day;; 
780 units , provide evaluation, medication education 
and management, opportunities to learn and use 
daily living skills and to enhance social and 
interpersonal skills (e.g., problem solving, anger 
management, community responsibility, increased 
impulse control and appropriate peer relations, etc.), 
and individual, group and family counseling. 

c. Day treatment/partial hospitalization services for 
adults shall be provided in sessions of -two or more 
consecutive hours per day, which may be scheduled 
multiple times per week, to groups of individuals in 
a nonresidential setting. These services, limited 
annually to ~ <lays 780 units , include the major 
diagnostic, medical, psychiatric, psychosocial and 
psychoeducational treatment modalities designed for 
individuals with serious mental disorders who 
require coordinated, intensive, comprehensive, and 
multidisciplinary treatircent. 

d. Psychosocial rehabilitation for adults shall be 
provided in sessions of two or more consecutive 
hours per day tu groups of individuals in a 
nonresidential setting. These services, limited 
annually to 3H day;; 936 units , include assessment, 
medication education, psychoeducation, opportunities 
to learn and use independent living skills and to 
enhance social and interpersonal skills, family 
support, and education within a supportive and 
normalizing program structure and environment 

e. Crisis intervention shall provide immediate mental 
health care, available 24 hours a day, seven days 
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per week, to assist individuals who are experiencing 
acute mental dysfunction requiring immediate 
clinical attention. This service's objectives shall be 
to prevent exacerbation of a condition, to prevent 
injury to the client or others, and to provide 
treatment in the context of the least restrictive 
setting. Crisis intervention activities, limited annually 
to 180 hours, shall include assessing the crisis 
situation, providing shorHerm counseling designed to 
stabilize the individual or the family unit or both, 
providing access to further immediate assessment 
and follow-up, and linking the individual and family 
with ongoing care to prevent future crises. Crisis 
intervention services may include, but are not 
limited to, office visits, home visits, preadmission 
screenings, telephone contacts, and other 
clientRrelated activities for the prevention of 
institutionalization. 

2. Mental retardation services. 
rehabilitation services shall be 
following definitions shall apply: 

Day health and 
covered and the 

"' Day health and rehabilitation services (limited to 
WG 780 units per year) shall provide individualized 
activities, supports, training, supervisiOn, and 
transportation based on a written plan of care to 
eligible persons for two or more hours per day 
scheduled multiple times per week. These services 
are intended to improve the recipient's condition or 
to maintain an optimal level of functioning, as well 
as to ameliorate the recipient's disabilities or 
deficits by reducing the degree of impairment or 
dependency. Therapeutic consultation to service 
providers, family, and friends of the client around 
implementation of the plan of care may be included 
as part of the services provided by the day health 
and rehabilitation program. The provider shall be 
licensed by DMHMRSAS as a Day Support Program. 
Specific components of day health and rehabilitation 
services include the following as needed: 

(I) Self-care and hygiene skills; 

(2) Eating and toilet training skills; 

(3) Task learning skills; 

(4) Community resource utilization skills (e.g., 
training in time, telephone, basic computations with 
money, warning sign recognition, and personal 
identifications, etc.); 

(5) Environmental and behavior skills (e.g., training 
in punctuality, self-discipline, care of personal 
belongings and respect for property and in wearing 
proper clothing for the weather, etc.); 

(6) Medication management; 

(7) Travel and related training to and from the 

Vol. 10, Issue 5 

Proposed Regulations 

training sites and service and support activities; 

(8) Skills related to the above areas, as appropriate 
that will enhance or retain the recipient's 
functioning. 

lr. 'ffiefe - "" !we - af dey - -rehabililatiea serviees: be¥el I ftftt! be¥el H. 

fl+ be¥el I serviees si>RH be ~revi<le<l l6 ia<liviauals 
whe meet !he ilftsle ~regram eligibility re~uirements. 

~ be¥el H serviees may be previ<le<l l6 ia<lividua!s 
whe meet !he ilftsle pregram eligiailily re~uiremenls 
6ftti !6f wlwm atte '* """"' af !he !ellewing 
indieatars are present. 

W 'fbe ifttli¥iffital re~uires pliysieal assistanee l6 
meet ilftsle perseaal eare ftee<!s ftellet traiaiag, 
!eesiag, mesieal eoaeilieas Ilia! retjttire spe€la! 
atten!iea). 

w 'fbe ia<li¥i<lual lias el<tensive sisability related 
di!!ieul!ies 6ftti re~uires additional, eageH>g supj>&t'l 
l6 Htlly parlieipale ift pregraHHHiag 6ftti l6 
aeeomplisli iadivi<lual seF¥iee geahT. 

fe1 the iac:l:iviflHal ref:}Hires exteasive flerseRal eare 
ffi' eeastaRt SHflervisian te :r-effi±ee ffi' eliminate 
behaviers wftieb flFeelHde ffiH partieir>atien in 
programming. A !6fmal, wffilea aellavieral program 
is re~uire<l l6 ad&ess llefiaviers sue!> as, but HBt 
ltmHed- kr, severe B:epressien, seH ~ aggressien, 
& self sUmulatiea. 

§ 14. Services for individuals age 65 or older in institutions 
for mental diseases. 

14a. Inpatient hospital services. 

Provided, no limitations. 

14b. Skilled nursing facility services. 

Provided, no limitations. 

14c. Intermediate care facility. 

Provided, no limitations. 

§ 15. Intermediate care services and intermediate care 
services for institutions for mental disease and mental 
retardation. 

15a. Intermediate care facility services (other than such 
services in an institution for mental diseases) for persons 
determined, in accordance with § 1902 (a)(31) (A) of the 
Act, to be in need of such care. 

Provided, no limitations. 
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15b. Including such services in a public institution (or 
distinct part thereof) for the mentally retarded or persons 
with related conditions. 

Provided, no limitations. 

§ 16. Inpatient psychiatric facility services for individuals 
under 22 years of age. 

Not provided. 

§ 17. Nurse-midwife services. 

Covered services for the nurse midwife are defined as 
those services allowed under the licensure requirements of 
the state statute and as specqied in the Code of Federal 
Regulations, i.e., maternity cycle. 

§ 18. Hospice care (in accordance with § 1905 (o) of the 
Act). 

A. Covered hospice services shall be defined as those 
services allowed under the provisions of Medicare law and 
regulations as they relate to hospice benefits and as 
specified in the Code of Federal Regulations, Title 42, Part 
418. 

B. Categories of care. 

As described for Medicare and applicable to Medicaid, 
hospice services shall entail the following four categories 
of daily care: 

1. Routine home care is at-home care that is not 
continuous. 

2. Continuous home care consists of at-home care that 
is predominantly nursing care and is provided as 
shorHerm cnsts care. A registered or licensed 
practical nurse must provide care for more than half 
of the period of the care. Home health aide or 
homemaker services may be provided in addition to 
nursing care. A minimum of eight hours of care per 
day must be provided to qualify as continuous home 
care. 

3. Inpatient respite care is short~term inpatient care 
provided in an approved facility (freestanding hospice, 
hospital, or nursing facility) to relieve the primary 
caregiver(s) providing at-home care for the recipient. 
Respite care is limited to not more than five 
consecutive days. 

4. General inpatient care may be provided in an 
approved freestanding hospice, hospital, or nursing 
facility. This care is usually for pain control or acute 
or chronic symptom management which cannot be 
successfully treated in another setting. 

C. Covered services. 

1. As required under Medicare and applicable to 
Medicaid, the hospice itself shall provide all or 
substantially all of the "core" services applicable for 
the terminal illness which are nursing care, physician 
services, social work, and counseling (bereavement, 
dietary, and spiritual). 

2. Other services applicable for the terminal illness 
that shall be available but are not considered "core" 
services are drugs and biologicals, home health aide 
and homemaker services, inpatient care, medical 
supplies, and occupational and physical therapies and 
speech-language pathology services. 

3. These other services may be arranged, such as by 
contractual agreement, or provided directly by the 
hospice. 

4. To be covered, a certification that the individual is 
terminally ill shall have been completed by the 
physician and hospice services must be reasonable and 
necessary for the palliation or management of the 
terminal illness and related conditions. The individual 
must elect hospice care and a plan of care must be 
established before services are provided. To be 
covered, services shall be consistent with the plan of 
care. Services not specifically documented in the 
patient's medical record as having been rendered will 
be deemed not to have been rendered and no 
coverage will be provided. 

5. All services shall be performed by appropriately 
qualified personnel, but it is the nature of the service, 
rather than the qualification of the person who 
provides it, that determines the coverage category of 
the service. The following services are covered 
hospice services: 

a. Nursing care. Nursing care shall be provided by 
a registered nurse or by a licensed practical nurse 
under the supervision of a graduate of an approved 
school of professional nursing and who is licensed 
as a registered nurse. 

b. Medical social services. Medical social services 
shall be provided by a social worker who has at 
least a bachelor's degree from a school accredited 
or approved by the Council on Social Work 
Education, and who is working under the direction 
of a physician. 

c. Physician services. Physician services shall be 
performed by a professional who is licensed to 
practice, who is acting within the scope of his or 
her license, and who is a doctor of medicine or 
osteopathy, a doctor of dental surgery or dental 
medicine, a doctor of podiatric medicine, a doctor 
of optometry, or a chiropractor. The hospice 
medical director or the physician member of the 
interdisciplinary team shall be a licensed doctor of 
medicine or osteopathy. 
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d. Counseling services. Counseling services shall be 
provided to the terminally ill individual and the 
family members or other persons caring for the 
individual at home. Bereavement counseling consists 
of counseling services provided to the individual's 
family up to one year after the individual's death. 
Bereavement counseling is a required hospice 
service, but it is not reimbursable. 

e. Short-term inpatient care. Short-term inpatient 
care may be provided in a participating hospice 
inpatient unit, or a participating hospital or nursing 
facility. General inpatient care may be required for 
procedures necessary for pain control or acute or 
chronic symptom management which cannot be 
provided in other settings. Inpatient care may also 
be furnished to provide respite for the individual's 
family or other persons caring for the individual at 
home. 

f. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is 
covered. Medical supplies include those that are 
part of the written plan of care. 

g. Drugs and biologicals. Only drugs used which are 
used primarily for the relief of pain and symptom 
control related to the individual's terminal illness 
are covered. 

h. Home health aide and homemaker services. 
Home health aides providing services to hospice 
recipients must meet the qualifications specified for 
home health aides by 42 CFR 484.36. Home health 
aides may provide personal care services. Aides 
may also perform household services to maintain a 
safe and sanitary environment in areas of the home 
used by the patient, such as changing the bed or 
light cleaning and laundering essential to the 
comfort and cleanliness of the patient. Homemaker 
services may include assistance in personal care, 
maintenance of a safe and healthy environment and 
services to enable the individual to carry out the 
plan of care. Home health aide and homemaker 
services must be provided under the general 
supervision of a registered nurse. 

i. Rehabilitation services. Rehabilitation services 
include physical and occupational therapies and 
speech-language pathology services that are used for 
purposes of symptom control or to enable the 
individual to maintain activities of daily living and 
basic functional skills. 

D. Eligible groups. 

To be eligible for hospice coverage under Medicare or 
Medicaid, the recipient must have a life expectancy of six 
months or less, have knowledge of the illness and life 
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expectancy, and elect to receive hospice services rather 
than active treatment for the illness. Both the attending 
physician and the hospice medical director must certify 
the life expectancy. The hospice must obtain the 
certification that an individual is terminally ill in 
accordance with the following procedures: 

I. For the first 90-day period of hospice coverage, the 
hospice must obtain, within two calendar days after 
the period begins, a written certification statement 
signed by the medical director of the hospice or the 
physician member of the hospice interdisciplinary 
group and the individual's attending physician if the 
individual has an attending physician. For the initial 
90-day period, if the hospice cannot obtain written 
certifications within two calendar days, it must obtain 
oral certifications within two calendar days, and 
written certifications no later than eight calendar days 
after the period begins. 

2. For any subsequent 90-day or 30-day period or a 
subsequent extension period during the individual's 
lifetime, the hospice must obtain, no later than two 
calendar days after the beginning of that period, a 
written certification statement prepared by the 
medical director of the hospice or the physician 
member of the hospice's interdisciplinary group. The 
certification must include the statement that the 
individual's medical prognosis is that his or her life 
expectancy is six months or less and the signature(s) 
of the physician(s). The hospice must maintain the 
certification statements. 

§ 19. Case management services for high-risk pregnant 
women and children up to age I, as defined in 
Supplement 2 to Attachment 3.1-A in accordance with § 
!915(g)(l) of the Act. 

Provided, with limitations. See Supplement 2 for detaiL 

§ 20. Extended services to pregnant women. 

20a. Pregnancy-related and postpartum services for 60 
days after the pregnancy ends. 

The same limitations on all covered services apply to 
this group as to all other recipient groups. 

20b. Services for any other medical conditions that may 
complicate pregnancy. 

The same limitations on all covered services apply to 
this group as to all other recipient groups. 

§ 21. Any other medical care and any other type of 
remedial care recognized under state law, specified by the 
Secretary of Health and Human Services. 

2la. Transportation. 

Transportation services are provided to Virginia 
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Medicaid recipients to ensure that they have necessary 
access to and from providers of all medical services. Both 
emergency and nonemergency services are covered. The 
single state agency may enter into contracts with friends 
of recipients, nonprofit private agencies, and public 
carriers to provide transportation to Medicaid recipients. 

2lb. Services of Christian Science nurses. 

Not provided. 

2lc. Care and services provided in Christian Science 
sanitoria. 

Provided, no limitations. 

' 2ld. Skilled nursing facility services for patients under 
21 years of age. 

Provided, no limitations. 

2le. Emergency hospital services. 

Provided, no limitations. 

21f. Personal care services in recipient's home, 
prescribed in accordance with a plan of treatment and 
provided by a qualified person under supervision of a 
registered nurse. 

Not provided. 

§ 22. Emergency Services for Aliens. 

A. No payment shall be made for medical assistance 
furnished to an alien who is not lawfully admitted for 
permanent residence or otherwise permanently residing in 
the United States under color of law unless such services 
are necessary for the treatment of an emergency medical 
condition of the alien. 

B. Emergency services are defined as: 

Emergency treatment of accidental injury or medical 
condition (including emergency labor and delivery) 
manifested by acute symptoms of sufficient severity 
(including severe pain) such that the absence of 
immediate medical/surgical attention could reasonably be 
expected to result in: 

I. Placing the patient's health in serious jeopardy; 

2. Serious impairment of bodily functions; or 

3. Serious dysfunction of any bodily organ or part. 

C. Medicaid eligibility and reimbursement is conditional 
upon review of necessary documentation supporting the 
need for emergency services. Services and inpatient 
lengths of stay cannot exceed the limits established for 
other Medicaid recipients. 

D. Claims for conditions which do not meet emergency 
criteria for treatment in an emergency room or for acute 
care hospital admissions for intensity of service or severity 
of illness will be denied reimbursement by the Department 
of Medical Assistance Services. 

VR 460-03-3.1102. Case Management Services. 

§ I. High risk pregnant women and children. 

A. Target group. 

To reimburse case management services for high-risk 
Medicaid eligible pregnant women and children up to age 
two. 

B. Areas of state in which services will be provided: 

181 Entire state. 

D Only in the following geographic areas (authority of § 
1915(g)(l) of the Act is invoked to provide services 
less than statewide. 

C. Comparability of services. 

D Services are provided in accordance with § 
1902(a) (10) (B) of the Act. 

IZI Services are not comparable in amount, duration, and 
scope. Authority of § 1915(g) (I) of the Act is invoked 
to provide services without regard to the requirements 
of § 1902(a)(IO) (B) of the Act. 

D. Definition of services. 

The case management services will provide maternal 
and child health coordination to minimize fragmentation of 
care, reduce barriers, and link clients with appropriate 
services to ensure comprehensive, continuous health care. 
The Maternity Care Coordinator will provide: 

I. Assessment. Determining clients' service needs, 
which include psychosocial, nutrition, medical, and 
educational factors. 

2. Service planning. Developing an individualized 
description of what services and resources are needed 
to meet the service needs of the client and help 
access those resources. 

3. Coordination and referral. Assisting the client in 
arranging for appropriate services and ensuring 
continuity of care. 

4. Follow-up and monitoring. Assessing ongoing 
progress and ensuring services are delivered. 

5. Education and counseling. Guiding the client and 
developing a supportive relationship that promotes the 
service plan. 
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E. Qualifications of providers. 

Any duly enrolled provider which the department 
determines is qualified who has signed an agreement with 
Department of Medical Assistance Services to deliver 
Maternity Care Coordination services. Qualified service 
providers will provide case management regardless of 
their capacity to provide any other services under the 
Plan. A Maternity Care Coordinator is the Registered 
Nurse or Social Worker employed by a qualified service 
provider who provides care coordination services to 
eligible clients. The RN must be licensed in Virginia and 
should have a minimum of one year of experience in 
community health nursing and experience in working with 
pregnant women. The Social Worker (MSW, BSW) must 
have a minimum of one year of experience in health and 
human services, and have experience in working with 
pregnant women and their families. The Maternity Care 
Coordinator assists clients in accessing the health care and 
social service system in order that outcomes which 
contribute to physical and emotional health and wellness 
can be obtained. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a)(23) of the 
Act. 

1. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

§ 2. Seriously mentally ill adults and emotionally disturbed 
children. 

A. Target Group. 

The Medicaid eligible individual shall meet the 
DMHMRSAS definition for "serious mental illness," or 
"serious emotional disturbance in children and 
adolescents." 

1. An active client for case management shall mean 
an individual for whom there is a plan of care in 
effect which requires regular direct or client~related 
contacts or communication or activity with the client, 
family, significant others, service providers, and others 
including a miRimHm ef at least one face~to~face 

contact - " 00-dey !>fflOO every 90 days . Billing 
can be submitted for an active client only for months 
in which direct or client~related contacts, activity or 
communications occur. 

2. There shall be no maximum service limits for case 
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management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
for case management shall be limited to 30 days 
immediately preceding discharge. Case management 
for institutionalized individuals may be billed for no 
more than two predischarge periods in 12 months. 

B. Areas of state in which services will be provided: 

0 Entire state. 

D Only in the following geographic areas (authority of 
section 1915(g) (1) of the Act is invoked to provide 
services less than Statewide: 

C. Comparability of services. 

D Services are provided in accordance with section 
1902(a) (10) (B) of the Act. 

0 Services are not comparable in amount, duration, and 
scope. Authority of section 1915(g) (1) of the Act is 
invoked to provide services without regard to the 
requirements of section 1902(a)(10)(B) of the Act. 

D. Definition of services; mental health services. 

Case management services assist individual children and 
adults, in accessing needed medical, psychiatric, social, 
educational, vocational, and other supports essential to 
meeting basic needs. Services to be provided include: 

1111 

l. Assessment and planning services, to include 
developing an Individual Service Plan (does not 
include performing medical and psychiatric assessment 
but does include referral for such assessment); 

2. Linking the individual to services and supports 
specified in the individualized service plan; 

3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services and service planning with 
other agencies and providers involved with the 
individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills and use vocational, civic, and 
recreational services; 

6. Making collateral contacts with the individuals' 
significant others to promote implementation of the 
service plan and community adjustment; 

7. Follow~up and monitoring to assess ongoing progress 
and to 'ensure services are delivered; and 
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8. Education and counseling which guides the client 
and develops a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

I. Services are not comparable in amount, duration, 
and scope. Authority of § 1915(g)(l) of the Act is 
invoked to limit case management providers for 
individuals with mental retardation and individuals 
with serious/chronic mental illness to the Community 
Services Boards only to enable them to provide 
services to seriously I chronically mentally ill or 
mentally retarded individuals without regard to the 
requirements of § 1902(a)(IO) (B) of the Act. 

" 2. To qualify as a provider of services through DMAS 
for rehabilitative mental health case management, the 
provider of the services must meet certain criteria. 
These criteria shall be: 

a. The provider shall guarantee that clients have 
access to emergency services on a 24-hour basis; 

b. The provider shall demonstrate the ability to 
serve individuals in need of comprehensive services 
regardless of the individual's ability to pay or 
eligibility for Medicaid reimbursement; 

c. The provider shall have the administrative and 
financial management capacity to meet state and 
federal requirements; 

d. The provider shall have the ability to document 
and maintain individual case records in accordance 
with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider shall be certified as a mental health 
case management agency by the DMHMRSAS. 

3. Providers may bill Medicaid for mental health case 
management only when the services are provided by 
qualified mental health case managers. The case 
manager shall possess a combination of mental health 
work experience or relevant education which indicates 
that the individual possesses the following knowledge, 
skills, and abilities. The incumbent shall have at entry 
level the following knowledge, skills and abilities. 
These shall be documented or observable in the 
application form or supporting documentation or in the 
interview (with appropriate documentation). 

a. Knowledge of: 

(I) The nature of serious mental illness in adults 
and serious emotional disturbance in children and 

adolescents; 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, crisis intervention, 
discharge planning and service coordination; 

(3) Different types of assessments, including 
functional assessment, and their uses in service 
planning; 

( 4) Consumers' rights; 

(5) Local community resources and service delivery 
systems, including support services (e.g. housing, 
financial, social welfare, dental, educational, 
transportation, communication, recreational, 
vocational, legal/advocacy), eligibility criteria and 
intake processes, termination criteria and 
procedures, and generic community resources (e.g. 
churches, clubs, self-help groups); 

(6) Types of mental health programs and services; 

(7) Effective oral, written and interpersonal 
communication; principles and techniques; 

(8) General principles of record documentation; and 

(9) The service planning process and major 
components of a service plan. 

b. Skills in: 

(I) Interviewing; 

(2) Observing, recording and reporting on an 
individual's functioning; 

(3) Identifying and documenting a consumer's needs 
for resources, services and other supports; 

(4) Using information from assessments, evaluations, 
observation and interviews to develop service plans; 

(5) Identifying services within the community and 
established service system to meet the individual's 
needs; 

(6) Formulating, writing and implementing 
individualized service plans to promote goal 
attainment for persons with serious mental illness 
and emotional disturbances ; 

(7) Negotiating with consumers and service 
providers; 

(8) Coordinating the provision of services by diverse 
public; and private providers; 
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(9) Identifying community resources and 
organizations and coordinating resources and 
activities; and 

(10) Using assessment tools (e.g. level of function 
scale, life profile scale). 

c. Abilities to: 

(1) Demonstrate a positive regard for consumers 
and their families (e.g. treating consumers as 
individuals, allowing risk taking, avoiding stereotypes 
of people with mental illness, respecting consumers' 
and families' privacy, believing consumers are 
valuable members of society); 

(2) Be persistent and remain objective; 

(3) Work as a team member, maintaining effective 
inter- and intra-agency working relationships; 

(4) Work independently, performing position duties 
under general supervision; 

(5) Communicate effectively, verbally and in writing; 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a)(23) of the 
Act. 

I. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

§ 3. Youth at risk of serious emotional disturbance. 

A. Target Group. 

Medicaid eligible individuals who meet the DMHMRSAS 
definition of youth at risk of serious emotional disturbance. 

1. An active client shall mean an individual for whom 
there is a plan of care in effect which requires 
regular direct or client·related contacts or 
communication or activity with the client, family, 
service providers, significant others and others 
including a minimum ef at least one face·to·face 
contact - " 90-t!ay l'ffl'l6<l every 90 days . Billing 
can be submitted for an active client only for months 

Vol. 10, Issue 5 

Proposed Regulations 

in which direct or client-related contacts, activity or 
communications occur. 

2. There shall be no maximum service limits for case 
management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
for case management shall be limited to thirty days 
immediately preceding discharge. Case management 
for institutionalized individuals may be billed for no 
more than two predischarge periods in 12 months. 

B. Areas of state in which services will be provided: 

181 Entire state. 

D Only in the following geographic areas (authority of 
section 1915(g) (I) of the Act is invoked to provide 
services less than Statewide: 

C. Comparability of services. 

D Services are provided in accordance with section 
1902(a)(10)(B) of the Act. 

IZl Services are not comparable in amount, duration, and 
scope. Authority of section 1915(g)(l) of the Act is 
invoked to provide services without regard to the 
requirements of section 1902(a)(IO)(B) of the Act. 

D. Definition of services; mental health services. 

Case management services assist youth at risk of serious 
emotional disturbance in accessing needed medical, 
psychiatric, social, educational, vocational, and other 
supports essential to meeting basic needs. Services to be 
provided include: 

1. Assessment and planning services, to include 
developing an Individual Service Plan; 

2. Linking the ind-ividual directly to services and 
supports specified in the treatment/services plan; 

3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services and service planning with 
other agencies and providers involved with the 
individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills, and use vocational, civic, and 
recreational services; 

6. Making collateral contacts which are nontherapy 
(:Ontacts with an individual's significant others to 
promote treatment or community adjustment; 
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7. Followingaup and monitoring to assess ongoing 
progress and ensuring services are delivered; and 

8. Education and counseling which guides the client 
and develops a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

1. To qualify as a provider of case management 
services to youth at risk of serious emotional 
disturbance, the provider of the services must meet 
certain criteria. These criteria shall be: 

a. The provider shall guarantee that clients have 
access to emergency seqices on a 24·hour basis; 

b. The provider shall demonstrate the ability to 
serve individuals in need of comprehensive services 
regardless of the individual's ability to pay or 
eligibility lor Medicaid reimbursement; 

c. The provider shall have the administrative and 
financial management capacity to meet state and 
federal requirements; 

d. The provider shall have the ability to document 
and maintain individual case records In accordance 
with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan lor Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider shall be certified as a mental health 
case management agency by the DMHMRSAS. 

2. Providers may bill Medicaid for mental health case 
management to youth at risk of serious emotional 
disturbance only when the services are provided by 
qualified mental health case managers. The case 
manager shall possess a combination ol mental health 
work experience or relevant education which indicates 
that the Individual possesses the following knowledge, 
skills, and abiiities. The Incumbent shall have at entry 
level the following knowledge, skills and abilities. 
These shall be documented or observable in the 
application form or supporting documentation or In the 
interview (with appropriate documentation). 

a. Knowledge of: 

(I) The nature of serious mental illness in adults 
and serious emotional disturbance in children and 
adolescents; 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, crisis intervention, 

discharge planning and service coordination; 

(3) Different types of assessments, including 
functional assessment, and their uses in service 
planning; 

( 4) Consumer's rights; 

(5) Local community resources and service delivery 
systems, including support services (e.g. housing, 
financial, social welfare, dental, educational, 
transportation, communication, recreational, 
vocational, legal/advocacy), eligibility criteria and 
intake processes, termination criteriLI and 
procedures, and generic community resources (e.g. 
churches, clubs, sell-help groups); 

(6) Types of mental health programs and services; ' 

(7) Effective oral, written and interpersonal 
communication principles and techniques; 

(8) General principles of record documentation; and 

(9) The service planning process and major 
components of a service plan. 

b. Skills in: 

(I) Interviewing; 

(2) Observing, recording and reporting on an 
individual's functioning; 

(:l) Identifying and documenting a consumer's needs 
for resources, services and other supports; 

( 4) Using information from assessments, evaluations, 
observation and interviews to develop service plans; 

(5) ldentl!ying services within the community and 
established service system to meet the individual's 
needs; 

(6) Formulating, writing and implementing 
individualized service plans to promote goal 
attainment lor persons with serious mental illness 
and emotional disturbances; 

(7) Negol.iating with consumers and service 
providers; 

(8) Coordinating the provision of services by diverse 
public and private providers; 

(9) Identifying 
organizations and 
activities; and 

community resources 
coordinating resources 

and 
and 

(10) Using assessment tools (e.g. level of function 
scale, life pro!lle scale). 
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c. Abilities to: 

(1) Demonstrate a positive regard for consumers 
and their families (e.g. treating consumers as 
individuals, allowing risk taking, avoiding stereotypes 
of people with mental illness, respecting consumers' 
and families' privacy, believing consumers are 
valuable members of society); 

(2) Be persistent and remain objective; 

(3) Work as a team member, maintaining effective 
inter~ and intra-agency working relationships; 

( 4) Work independently, performing position duties 
under general supervision; 

(5) Communicate effectively, verbally and in writing; 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a) (23) of the 
Act. 

1. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

§ 4. Individuals with mental retardation. 

A. Target group. 

Medicaid eligible individuals who are mentally retarded 
as defined in state law. 

1. An active client for mental retardation case 
management shall mean an individual for whom there 
is a plan of care in effect which requires regular 
direct or client-related contacts or communication or 
activity with the client, family, service providers, 
significant others and others including a miaiml::l:m el 
at least one face-to-face contact wltffift a 00-t!ey fl<'fieft 
every 90 days . Billing can be submitted for an active 
client only for months in which direct or client-related 
contacts, activity or communications occur. 

2. There shall be no maximum service limits for case 
management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
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for case management shall be limited to thirty days 
immediately preceding discharge. Case management 
for institutionalized individuals may be billed for no 
more than two predischarge periods in 12 months. 

B. Areas of state in which services will be provided: 

D Entire state. 

0 Only in the following geographic areas (authority of 
section 1915(g) (1) of the Act is invoked to provide 
services less than statewide: 

C. Comparability of services. 

0 Services are provided in accordance with section 
1902(a)(l0)(B) of the Act. 

0 Services are not comparable in amount, duration, and 
scope. Authority of section 1915(g) (1) of the Act is 
invoked to provide services without regard to the 
requirements of section 1902(a) (lO)(B) of the Act. 

D. Definition of services. 

Mental retardation services to be provided include: 

I. Assessment and planning services, to include 
developing a Consumer Service Plan (does not include 
performing medical and psychiatric assessment but 
does include referral for such assessment); 

2. Linking the individual to services and supports 
specified in the consumer service plan; 

3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services and service planning with 
other agencies and providers involved with the 
individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills, and use vocational, civic and 
recreational services; 

6. Making collateral contacts with the individual's 
significant others to promote implementation of the 
service plan and community adjustment; 

7. Following-up and monitoring to assess ongoing 
progress and ensuring services are delivered; and 

8. Education and counseling which guides the client 
and develops a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 
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1. Services are not comparable in amount, duration, 
and scope. Authority of § 1915(g) (1) of the Act is 
invoked to limit case management providers for 
individuals with mental retardation and serious/chronic 
mental illness to the Community Services Boards only 
to enable them to provide services to 
serious/chronically mentally ill or mentally retarded 
individuals without regard to the requirements of § 
1902(a)(IO)(B) of the Act. 

2. To qualify as a provider of services through DMAS 
for rehabilitative mental retardation case management, 
the provider of the services must meet certain 
criteria. These criteria shall be: 

a. The provider shall ;;uarantee that clients have 
access to emergency services on a 24-hour basis; 

b. The provider shall demonstrate the ability to 
serve individuals in need of comprehensive services 
regardless of the individual's ability to pay or 
eligibility for Medicaid reimbursement; 

c. The provider shall have the administrative and 
financial management capacity to meet state and 
federal requirements; 

d. The provider shall have the ability to document 
and maintain individual case records in accordance 
with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider 
retardation case 
DMHMRSAS. 

shall be certified as a mental 
management agency by the 

3. Providers may bill for Medicaid mental retardation 
case management only when the services are provided 
by qualified mental retardation case managers. The 
case manager shall possess a combination of mental 
retardation work experience or relevant education 
which indicates that the individual possesses the 
following knowledge, skills, and abilities. The 
incumbent shall have at entry level the following 
knowle:dge, skills and abilities. These shall be 
documented or observable in the application form or 
supporting documentation or in the interview (with 
appropriate documentation). 

a. Knowledge of: 

(1) The definition, causes and program philosophy 
of mental retardation; 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 

counseling, family education, cns1s intervention, 
discharge planning and service coordination; 

(3) Different types of assessments and their uses in 
program planning; 

( 4) Consumers' rights; 

(5) Local community resources and service delivery 
systems, including support services, eligibility criteria 
and intake process, termination criteria and 
procedures and generic community resources; 

(6) Types of mental retardation programs and 
services; 

(7) Effective oral, written and interpersonal 
communication principles and techniques; 

(8) General principles of record documentation; and 

(9) The service planning process and the major 
components of a service plan. 

b. Skills in: 

(1) Interviewing; 

(2) Negotiating with consumers and service 
providers; 

(3) Observing, recording and reporting behaviors; 

( 4) Identifying and documenting a consumer's needs 
for resources, services and other assistance; 

(5) Identifying services within the established 
service system to meet the consumer's needs; 

(6) Coordinating the provision of services by diverse 
public and private providers; 

(7) Using information from assessments, evaluations, 
observation and interviews to develop service plans; 

(8) Formulating, writing and implementing 
individualized consumer service plans to promote 
goal attainment for individuals with mental 
retardation; and 

(9) Using assessment tools. 

c. Abilities to: 

(1) Demonstrate a positive regard for consumers 
and their families (e.g. treating consumers as 
individuals, allowing risk taking, avoiding stereotypes 
of people with mental retardation, respecting 
consumers' and families' privacy, believing 
consumers can grow); 
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(2) Be persistent and remain objective; 

(3) Work as team member, maintaining effective 
inter- and intra-agency working relationships; 

(4) Work independently, performing position duties 
under general supervision; 

(5) Communicate effectively, verbally and in writing; 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a) (23) of the 
Act. 

1. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

§ 5. Individuals with mental retardation and related 
conditions who are participants in the home and 
community-based care waivers for persons with mental 
retardation and related conditions. 

A. Target group. 

Medicaid eligible individuals with mental retardation and 
related conditions, or a child under six years of age who 
is at developmental risk, who have been determined to be 
eligible for home and community based care waiver 
services for persons with mental retardation and related 
conditions. 

1. An active client for waiver case management shall 
mean an individual who receives a minimum 6f at 
least one face-to-face contact every lw<> ffl6ft!lts 90 
days and monthly on-going case management 
interactions. There shall be no maximum service 
limits for case management services. Case 
management services ffHfSt be ~reaHtllerized by BMA& 
aftef review aftd reeemmendatien by- the eare 
eeerdiaater em~layed by DMIIMRSAS aRt! verifieatiea 
6f 'o\'lli¥eF eligibility may be initiated up to three 
months prior to the start of waiver services, unless 
the individual is institutionalized . 

2. There shall be no maximum service limits for case 
management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
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for case management shall be limited to 30 days 
immediately preceding discharge. Case management 
for institutionalized individuals may be billed for no 
more than two predischarge periods in 12 months. 

B. Areas of state in which services will be provided: 

0 Entire State 

D Only in the following geographic areas (authority of § 
1915(g) (l) of the Act is invoked to provide services 
less than statewide. 

C. Comparability of services. 

0 Services are provided in accordance with § 
l902(a) (10) (B) of the Act. 

~ Services are not comparable in amount, duration, and 
scope. Authority of § l915(g) (1) of the Act is invoked 
to provide services without regard to the requirements 
of § !902(a)(l0)(B) of the Act. 

D. Definition of services. 

Mental retardation case management services to be 
provided include: 

I. Assessment and planning services to include 
developing a Consumer Service Plan (does not include 
performing medical and psychiatric assessment but 
does include referral for such assessment); 

2. Linking the individual to services and supports 
specified in the consumer service plan; 

3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services with other agencies and 
providers involved with the individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills, and use vocational, civic and 
recreational services; 

6. Making collateral contacts with the individual's 
significant others to promote implementation of the 
service plan and community adjustment; 

7. Following-up and monitoring to assess ongoing 
progress and ensuring services are delivered: and 

8. Education and counseling which guide the client 
and develop a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 
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1. Services are not comparable in amount, duration, 
and scope. Authority of § 1915(g)(1) of the Act is 
invoked to limit case management providers for 
individuals with mental retardation and serious/chronic 
mental illness to the community services boards only 
to enable them to provide services to 
seriously /chronically mentally ill or mentally retarded 
individuals without regard to the requirements of § 
1902(a) (10) (B) of the Act. 

2. To qualify as a provider of services through DMAS 
for rehabilitative mental retardation case management, 
the provider of the services must meet certain 
criteria. These criteria shall be: 

a. The provider shall i;uarantee that clients have 
access to emergency services on a 24Mhour basis; 

b. The provider shall demonstrate the ability to 
serve individuals in need of comprehensive services 
regardless of the individuals' ability to pay or 
eligibility for Medicaid reimbursement; 

c. The provider shall have the administrative and 
financial management capacity to meet state and 
federal requirements; 

d. The provider shall have the ability to document 
and maintain individual case records in accordance 
with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider 
retardation case 
DMHMRSAS. 

shall be certified as a mental 
management agency by the 

3. Providers may bill for Medicaid mental retardation 
case management only when the services are provided 
by qualified mental retardation case managers. The 
case manager shall possess a combination of mental 
retardation work experience or relevant education 
which indicates that the individual possesses the 
following knowledge, skills, and abilities at the entry 
level. These shall be documented or observable in the 
application form or supporting documentation or in the 
interview (with appropriate documentation). 

a. Knowledge of: 

(1) The definition, causes and program philosophy 
of mental retardation, 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, crisis intervention, 
discharge planning and service coordination, 

(3) Different types of assessments and their uses in 
program planning, 

( 4) Consumers' rights, 

(5) Local service delivery systems, including support 
services, 

(6) Types of mental retardation programs and 
services. 

(7) Effective oral, written and interpersonal 
communication principles and techniques, 

(8) General principles of record documentation, and 

(9) The service planning process and the major 
components of a service plan. 

b. Skills in: 

(1) Interviewing, 

(2) Negotiating with consumers and service 
providers, 

(3) Observing, recording and reporting behaviors, 

( 4) Identifying and documenting a consumer's needs 
for resources, services and other assistance, 

(5) Identifying services within the established 
service system to meet the consumer's needs, 

(6) Coordinating the provision of services by diverse 
public and private providers, 

(7) Analyzing and planning for the service needs of 
mentally retarded persons, 

(8) Formulating, writing and implementing 
individualized consumer service plans to promote 
goal attainment for individuals with mental 
retardation, and 

(9) Using assessment tools. 

c. Abilities to: 

(1) Demonstrate a positive regard for consumers 
and their families (e.g., treating consumers as 
individuals, allowing risk taking, avoiding stereotypes 
of mentally retarded people, respecting consumers' 
and families' privacy, believing consumers can 
grow), 

(2) Be persistent and remain objective, 

(3) Work as team member, maintaining effective 
interagency and intraagency working relationships, 
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( 4) Work independently, performing position duties 
under general supervision, 

(5) Communicate effectively, verbally and in writing, 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § !902(a) (23) of the 
Act. 

I. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

§ 6. Case management for the elderly. 

A. Target group. 

Persons age 60 and over who have been screened 
through a Case Management Pilot Project approved by the 
Long-Term Care Council and found to be dependent in two 
or more of the following activities of daily living: (i) 
bathing, (ii) dressing, (iii) toileting, (iv) transferring, (v) 
continence, or (vi) eating. 

B. Areas of state in which services will be provided: 

D Entire state. 

0 Only in the following geographic areas (authority of § 
1915(g)(l)) of the Act is invoked to provide services 
less than statewide: 

a. Fairfax County and the cities of Falls Church and 
Fairfax; 

b. Planning Districts 1, 2, 3 (except for Washington 
County and the City of Bristol), 4, 17, 18, 20, 21, 22. 

C. Comparability of services. 

D Services are provided in accordance with § 
1902(a)(l0)(B) of the Act. 

!Zl Services are not comparable in amount, duration, and 
scope. Authority of § 1915(g)(l) of the Act is invoked 
to provide services without regard to the requirements 
of § 1902(a)(10)(B) of the Act. 

D. Definition of services. 

Vol. 10, Issue 5 

Proposed Regulations 

1. Assessment. Determining client's service needs, 
which include psychosocial, nutritional and medical. 

2. Service planning. Developing an individualized 
description of what services and resources are needed 
to meet the service needs of the client and help 
access those resources. 

3. Coordination and referral. Assisting the client in 
arranging for appropriate services and ensuring 
continuity of care. 

4. Follow-up and monitoring. Assessing ongoing 
progress, ensuring services are delivered, and 
periodically reassessing need to determine appropriate 
revisions to the case management plan of care. 

E. Qualifications of providers. 

To qualify as a provider of case management for the 
elderly, the provider of services must ensure that claims 
are submitted for payment only when the services were 
performed by case managers meeting these qualifications. 
The case manager must possess a combination of work 
experience or relevant education which indicates that the 
individual possesses the following knowledge, skills, and 
abilities. The case manager must have these knowledge, 
skills, and abilities at the entry level which must be 
documented or observable in the application form or 
supporting documentation or in the interview (with 
appropriate documentation). 

1119 

I. Knowledge of: 

a. Aging and the impact of disabilities and illnesses 
on aging; 

b. ConduCting client assessments (including 
psychosocial, health and functional factors) and their 
uses in care planning; 

c. Interviewing techniques; 

d. Consumers' rights; 

e. Local human and health service 
including support services and 
eligibility requirements; 

delivery systems, 
public benefits 

f. The principles of human behavior and 
interpersonal relationships; 

g. Effective oral, written, and interpersonal 
communication principles and techniques; 

h. General principles of record documentation; 

i. Service planning process and the major 
components of a service plan. 

2. Skills in: 
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a. Negotiating with consumers and service providers; 

b. Observing, recording and reporting behaviors; 

c. Identifying and documenting a consumer's needs 
for resources, services and other assistance; 

d. Identifying services within the established services 
system to meet the consumer's needs; 

e. Coordinating the provision of services by diverse 
public and private providers; 

f. Analyzing and planning for the service needs of 
elderly persons. 

' 3. Abilities to: 

a. Demonstrate a positive regard for consumers and 
their families; 

b. Be persistent and remain objective; 

c. Work as a team member, maintaining effective 
inter~ and intra-agency working relationships; 

d. Work independently, performing position duties 
under general supervision; 

e. Communicate effectively, verbally and in writing. 

f. Develop a rapport and to communicate with 
different types of persons from diverse cultural 
backgrounds; 

g. Interview. 

4. Individuals meeting all the above qualifications shall 
be considered a qualified case manager; however, it is 
preferred that the case manager possess a minimum 
of an undergraduate degree in a human services field 
or be a licensed nurse. In addition, it is preferable 
that the case manager have two years of satisfactory 
experience in the human services field working with 
the elderly. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a)(23) of the 
Act. 

I. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan does not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

H. Case management services to the elderly shall be 
limited to no more than four months without authorization 
from the Department of Medical Assistance Services. 

VR 460-04-8.12. Regulations lor !lome 
Community~Based Care Services for Individuals 
Mental Retardation. 

§ I. Definitions. 

and 
with 

"Assistive technology" means specialized medical 
equipment and supplies including those devices, controls, 
or appliances specified zn the plan of care but not 
available under the State Plan for Medical Assistance, 
which enable individuals to increase their abilities to 
communicate with the environment in which they live or 
which are necessary to the proper functioning of such 
items. 

"Care coordinators" means ~ community resource 
consultants employed by the Department of Mental Health, 
Mental Retardation and Substance Abuse Services to 
perform utilization review, recommendation of 
preauthorization for service type and intensity, and review 
of individual level of care criteria. 

"Case management" means the assessment, planning, 
linking and monitoring for individuals referred for mental 
retardation community-based care walver services. Case 
management (i) ensures the development, coordination, 
implementation, monitoring, and modification of the 
individual service plan; (ii) links the individual with 
appropriate community resources and supports; (iii) 
coordinates service providers; and (iii) monitors quality of 
care. 

"Case managers" means individuals possessing a 
combination of mental retardation work experience and 
relevant education which indicates that the individual 
possesses the knowledge, skills and abilities, as established 
by DMHMRSAS, necessary to perform case management 
services. 

"Community based care waiver services" or "waiver 
services" means the range of community support services 
approved by the Health Care Financing Administration 
pursuant to § 1915(c) of the Social Security Act to be 
offered to mentally retarded and developmentally disabled 
individuals who would othervvise require the level of care 
provided in a nursing facili!y for the mentally retarded. 

"Community services board" or "CSB" means the public 
organization authorized by the Code of Virginia to provide 
services to individuals with mental illness or retardation, 
operating autonomously but in partnership with the 
DMHMRSAS. 

"Consumer Service Plan" or "CSP" means that document 
addressing the needs of the recipient of home and 
community~based care mental retardation services, in all 
life areas. The Individual Service Plans developed by 
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service providers are to be incorporated in the CSP by the 
case manager. Factors to be considered when this plan is 
developed may include, but are not limited to, the 
recipient's age, primary disability, and level of functioning. 

"DMAS" means the Department of Medical Assistance 
Services. 

"DMHMRSAS" means the Department of Mental Health, 
Mental Retardation and Substance Abuse Services. 

"DRS" means the Department of Rehabilitative Services. 

"DSS" means the Department of Social Services. 

"Day support" means training in intellectual, sensory, 
motor, and affective social development including 
awareness skills, sensory stimulation, use of appropriate 
behaviors and social skills, learning and problem solving, 
communication and self-care, physical development, ftfttl 
transportation to and from training sites, services and 
support activities , and prevocational services aimed at 
preparing an individual for paid or unpaid employment . 

"Devele~mental flisability" ffiffiftS a severe; eftreftie 
disability ll>at ft} ls altribetaele te a ffiffilal & ~llysieal 
impairment (attribetable te ffiffilal retarflatiea, eereeral 
j'>l>lsy, e~ilepsy, a!!lism, ffi' neerelegieal im~airmeat ffi' 

relatetl eeaflilieas) ffi' eemeiaaliea 8f ffiffilal atltl ~hysieal 
impairments; til+ ls maaifeste<l beffire ll>at iafliviflaal 
alttllfts tile age 8f ~ fiiit ls lilrely te eentinae iaflefiaitely, 
fi¥1 resllils ffi seestantial feaetienal limitations ffi - ffi' 

mere 8f tile lellewiag majeF areas' self eaFe, langeage, 
leamiag, meeility, self direeliea, eapaeity fer iade~eadeat 

living; atltl eeeaemie self se!fieieaey; atltl M resllils ffi llle 
iadivide:al's need fer Sf)ecial eare;- treatmeat & seFviees 
ll>at are iaaiviaeally plaaaefl atltl eeenliaatefl, atltl tllat 
are 8f lifeteftg ffi' eJEteaflefl flemtiea. 

"Developmental risk" means the presence before, during 
or after an individual's birth of conditions typically 
identified as related to the occurrence of a developmental 
disability and for which no specific developmental 
disability is identifiable through diagnostic and evaluative 
criteria. 

"Environmental modifications" means physical 
adaptations to a house, place of residence or work site, 
when the modification exceeds reasonable accommodation 
requirements of the Americans with Disabilities Act, 
necessary to ensure the individual's health and safety or 
enable functioning with greater independence when the 
adaptation iS not being used to brlng a substandard 
dwelling up to minimum habitation standards and is of 
direct medical or remedial benefit to the individual. 

"EPSDT" means the Early Periodic Screening, Diagnosis 
and Treatment program administered by the Department 
of Medical Assistance Services for chzldren under the age 
of 21 according to federal guidelines which prescribe 
specific preventive and treatment services for 
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Medicaid-eligible cluldren. 

"IIabilitatien" meaas preveealieHal atltl S\lj}J*>f(efi 
em~leymeat fer mentally retarded inflivi<laals wlffi ha¥e 
beea fliseha•gefl !rem a Me<lieaifl eertiliefl ffitfSleg ffieiiliy 
ffi' ffitfSleg ffieiiliy !ef' tile mentally retarflefl, aiffie<! at 
~·e~ariag 8ft iafliviflaal !ef' j}aM ffi' lffiJ'ftl<l em~leyment. 

"HCFA" means the Hea!th Care Financing 
Administration as that unit of the federal Department of 
Health and Human Services which administers the 
Medicare and Medicaid programs. 

"Individual Service Plan'; or "ISP" means the service 
plan developed by the individual service provider related 
solely to the specific tasks required of that service 
provider. ISPs help to comprise the overall Consumer 
Service Plan of care for the individual. The ISP is defined 
in DMHMRSAS licensing regulations VR 470-02·09. 

"Inventery fer eHeat atltl ageftey j'>laiH'Jng'-' er ~ 
meaftS tfte assessment instFHffient lfSefl t;-y ease ffitmageFs 
atltl eare eeer<linaters te reeeffi tile mentally relarflefl 
in6ivi61:1:al's aeetis an-d dee1:1:meRt that Hle iaflivi8:Hal meets 
tile ICF/MR level 8f etH'eo 

"Mental retardation" means the diagnostic classification 
of substantial subaverage general intellectual functioning 
which originates during the development period and is 
associated with impairment in adaptive behavior. 

"Nursing services" means skilled nursing services listed 
in the plan of care which are ordered by a physician and 
required to prevent institutionalization, not available 
under the State Plan for Medical Assistance, are within 
the scope of the state's Nurse Practice Act and are 
provided by a registered professional nurse, or licensed 
practical nurse under the supervision of a registered 
nurse, licensed to practice in the state. 

"Personal assistance" means assistance wdh activities of 
daily living, medication or other medical needs and 
monitoring health status and physical condition for 
individuals who do not receive residential support services 
and for whom training and sldlls development are not 
primary objectives or are provided through another 
program or service. 

"Prevocational services" means services aimed at 
preparing an individual for paid or unpaid employment. 
The services do not include activities that are specifically 
job or task oriented but focus on goals such as attention 
span and motor skills. Compensation, if provided, would be 
for persons whose productivity is less than 50% of the 
minimum wage. 

"Related conditions" means tftese eenElitieas tl:efi-fletl- in 
4;! CFR 43§.1999 as severe; eftreftie aisaaililies altribulable 
te eereeral palsy ffi' epile~sy "' atl>eF een<litians fooHtl ffi 
be elesely relate<! te ffiffilal relarflalien ffile !e tile 
impaiFffient ef gefteffit iatelleetl:lal R:metieRing er aaaptive 
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beluwffir sli!iHar !e !hal et j3ei'S6fiS wltlt meftlal 
retarfiatiafl:, wfH.eb- reE(Hires treatment & serviees siffi.i.lar ts 
tl>ese reqaired I& lltese ~eFsons. A rel!t!ed eonaition l'i'HiSt 
maai!est itsei! bef&e ll>e j"leffl6ft reaehes age ~ be lilfel;c 
!a eeatiaee iaaeliai!ely 88d FeSl±lt ift substAntial iunetiooal 
limitations !a three "' "'"'" areas 6f ftUljeP li!e ae!ivity: 
self eare, aa<lemtan<ling 88d HSe 6f language, leaFning, 
mobility, sell diFeetian 88d ea~aei!y I& iaaepeaaen! IWiftgc 
as defined for persons residing in nursing facilities who 
have been determined through Annual Resident Review to 
require specialized services, means a severe, chronic 
disability that (i) is attributable to a mental or physical 
impairment (attributable to mental retardation, cerebral 
palsy, epilepsy, autism, or neurological impairment or 
related conditions) or combination of mental and physical 
impairments; (ii) is mamfested \before that person attains 
the age of 22; (iii) is likely to continue indefinitely; (iv) 
results in substantial functional limitations in three or 
more of the following major areas: self-care, language, 
learning, mobility, selldirection, capacity for independent 
living and economic self-sufficiency; and (v) results in the 
person's need for special care, treatment or services that 
are individually planned and coordinated and that are of 
lifelong or extended duration. 

"Residential support services" means support provided in 
the mentally retarded individual's home or in a licensed 
residence which includes training, assistance, and 
supervision in enabling the individual to maintain or 
improve his health, assistance in performing individual 
care tasks, training in activities of daily living, training 
and use of community resources, and adapting behavior to 
community and homealike environments. Reimbursement 
for residential support shall not include the cost of room 
and board. 

"Respite care" means services given to individuals 
unable to care for themselves provided on a short-term 
basis because of the absence or need for relief of those 
persons normally providing the care. 

"TiieFapeHtie eaasHltatien:'' ffieftftS eansultatiafl: flFBVided 
by memhers 6f psyehelegy, seeiftl W6Plf; bella•;ieral 
aHalysis, Sjleeeh lheFapy, aeeapatiaaal theffij>y OF physical 
theffij>y t!iseij>liaes !a assist ll>e iadividaal, pa•eals/lamily 
meffieers, resideatial SliJ'jffii't 88d aay SliJ'jffii't prevideFS !a 
implemes.tiag aH indivi6.Hal sewtee I*ft&. 

"State Plan for Medical Assistance" or "Plan" means the 
regulations identifying the covered groups, covered services 
and their limitations, and provider reimbursement 
methodologies as provided for under Title XIX of the 
Social Security Act. 

"Supported employment" means training in specific 
skills related to paid employment and proviSion of 
ongoing or intermittent assistance or specialized 
supervision to enable a consumer to maintain paid 
employment provided to mentally retarded individuals 
who have been discharged from a Medicaid certzfied 
nurs1ng facility or nursing facility for the mentally 

retarded. 

"Therapeutic consultation" means consultation provided 
by members of psychology, social work, behavioral 
analysis, speech therapy, occupational therapy or physical 
therapy disciplines to assist the indivtdual, parentslfamily 
members, residential support and day support provzders in 
implementing an individual service plan. 

§ 2. General coverage and requirements for home and 
community~based care services. 

A. Waiver service populations. 

Home and communityabased services shall be available 
through !we a § 1915(c) waiver seFviees programs. 'file 
serviees, eligibility fletermiHatian, autberizatian f}ffieeSS frftd. 
~FeviaeF re~airemea!s se! f&th tn lltese regalatians awJy 
"''Hf'Hy !a - wai¥er pragmms. BMt\£ shall flffilgft 
indivifl:Hals t& a wai¥er pFegram based en tbe int'lividual's 
diagnasis er eenditiaH: 

h Coverage shall be provided under a the waiver 
pregmm s~eeilieally for the following individuals euFFeetly 
residiHg ifl: ftltfSiftg faeilities who have been determined to 
require the level of care provided in an intermediate care 
facility for the mentally retarded: 

"' I. Individuals with mental retardation. 

lr. 2. Individuals with related conditions currently 
residing in nursing facilities and determined to require 
specialized services . 

;>., Caverage shall be previded lffi<leF a separate wai¥er 
pFegFam I& ll>e fallawing iadi'lidaals w1><> luwe been 
aeterffiined !a re<jHlre ll>e - 6f €lire praviaeci tn "" 
intenRediate eare laeility I& ll>e meHtally retarded: 

tr. lndivhlaals wltlt meftlal Fetar<la!ian. 

lr. 3. Individuals under the age of six at developmental 
risk who have been determined to require the level of 
care provided in an intermediate care facility for the 
mentally retarded. At age six, these individuals must 
be determined to be mentally retarded to continue to 
receive home and community-based care services. 

B. Covered services. 

l. Covered services shall include: residential support, 
llabili!atiaR, day support , supported employment, 
personal assistance, respite care, assistive technology, 
environmental modifications, nursing services and 
therapeutic consultation. 

2. These services shall be clinically appropriate and 
necessary to maintain these individuals in the 
community. Federal waiver requirements provide that 
the average per capita fiscal year expenditure under 
the waiver must not exceed the average per capita 
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expenditures for the level of care provided in an 
intermediate care facility for the mentally retarded 
under the State Plan that would have been made had 
the waiver not been granted. 

C. Patient eligibility requirements. 

1. Virginia shall apply the financial eligibility criteria 
contained in the State Plan for the categorically needy 
and the medically needy. Virginia has elected to cover 
the optional categorically needy group under 42 CFR 
435.211, 435.231 and 435.217. The income level used 
for 435.211, 435.231 and 435.217 is 300% of the 
current Supplemental Security Income payment 
standard for one person. 

2. Under this waiver, the coverage groups authorized 
under § 1902(a) (I 0) (A) (ii)(VI) of the Social Security 
Act will be considered as if they were institutionalized 
for the purpose of applying institutional deeming rules. 
All recipients under the waiver must meet the 
financial and nonfinancial Medicaid eligibility criteria 
and be Medicaid eligible in an institution. The 
deeming rules are applied to waiver eligible 
individuals as if the individual were residing in an 
institution or would require that level of care. 

3. Virginia shall reduce its payment for home and 
community-based services provided to an individual 
who is eligible for Medicaid services under 42 CFR 
435.217 by that amount of the individual's total income 
(including amounts disregarded in determining 
eligibility) that remains after allowable deductions for 
personal maintenance needs, deductions for other 
dependents, and medical needs have been made, 
according to the guidelines in 42 CFR 435.735 and § 
1915(c)(3) of the Social Security Act as amended by 
the Consolidated Omnibus Budget Reconciliation Act of 
1986. DMAS will reduce its payment for home and 
community-based waiver services by the amount that 
remains after deducting the following amounts in the 
following order from the individual's income: 

a. For individuals to whom § 1924(d) applies, 
Virginia intends to waive the requirement for 
comparability pursuant to § 1902(a) (IO)(B) to allow 
for the following: 

(I) An amount for the maintenance needs of the 
individual which is equal to the categorically needy 
income standard for a noninstitutionalized individual 
unless the individual is a working patient. Those 
individuals involved in a planned habilitation 
program carried out as a supported employment or 
prevocational or vocational training shall be allowed 
to retain an additional amount not to exceed the 
first $75 of gross earnings each month and up to 
50% of any additional gross earnings up to a 
maximum personal needs allowance of $575 per 
month (149% of the SSI payment level for a family 
of one with no income). 
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(2) For an individual with only a spouse at home, 
the community spousal income allowance 
determined in accordance with § 1924(d) of the 
Social Security Act, the same as that applied for the 
institutionalized patient. 

(3) For an individual with a family at home, an 
additional amount for the maintenance needs of the 
family determined in accordance with § 1924(d) of 
the Social Security Act, the same as that applied for 
the institutionalized patient. 

( 4) Amounts for incurred -expenses for medical or 
remedial care that are not subject to payment by a 
third party including Medicare and other health 
insurance premiums, deductibles, or coinsurance 
charges and necessary medical or remedial care 
recognized under state law but covered under the 
Plan. 

b. For all other individuals: 

(I) An amount for the maintenance needs of the 
individual which is equal to the categorically needy 
income standard for a noninstitutionalized individual 
unless the individual is a working patient. Those 
individuals involved in a planned habilitation 
program carried out as a supported employment or 
prevocational or vocational training will be allowed 
to retain an additional amount not to exceed the 
first $75 of gross earnings each month and up to 
50% of any additional gross earnings up to a 
maximum personal needs allowance of $575 per 
month (149% of the SSI payment level for a family 
of one with no income). 

(2) For an individual with a family at home, an 
additional amount for the maintenance needs of the 
family which shall be equal to the medically needy 
income standard for a family of the same size. 

(3) Amounts for incurred expenses for medical or 
remedial care that are not subject to payment by a 
third party including Medicare and other health 
insurance premiums, deductibles, or coinsurance 
charges and necessary medical or remedial care 
recognized under state law but covered under the 
state Medical Assistance Plan. 

D. Assessment and authorization of home and 
community~based care services. 
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1. The individual's need for home and 
community-based care services shall be determined by 
the CSB case manager after completion of a 
comprehensive assessment of the individual's needs 
and available support. The case manager shall 
complete the lw:eatery ffir 8leAt aA<l AgeHey 
PlaBBiflg tfEAP7 assessment , determine whether the 
individual meets the intermediate care facility for the 
mentally retarded (ICF /MR) criteria and develop the 

Monday, November 29, 1993 



Proposed Regulations 

Consumer Service Plan (CSP) with input from the 
recipient, family members, service providers and any 
other individuals involved in the individual's 
maintenance in the community. 

2. An essential part of the case manager's assessment 
process shall be determining the level of care 
required by applying the existing DMAS ICF /MR 
criteria (VR 460-04-8.2). 

3. The case manager shall gather relevant medical, 
social, and psychological data and identify all services 
received by the individual. Medical examinations shall 
be current, completed prior to the individual's entry 
to the waiver, no earlier than W flays 12 months 
prior to beginning waiver services. Social assessments 
must have been completed within one year of 
beginning waiver services. Psychological evaluations or 
reviews must be completed within a year prior to the 
start of waiver services. In no case shall a 
psychological review be based on a full psychological 
evaluation that precedes admission to waiver services 
by more than three years. 

4. The case manager shall explore alternative settings 
to provide the care needed by the individual. Based 
on the individual's preference, preference of parents 
or guardian for minors, or preference of guardian or 
authorized representative for adults, and the 
assessment of needs, a plan of care shall be 
developed for the individual. For the case manager to 
make a recommendation for waiver services, 
community-based care services must be determined to 
be an appropriate service alternative to delay, avoid, 
or exit from nursing facility placement. 

5. Community-based care waiver services may be 
recommended by the case manager only if: 

a. The individual is Medicaid eligible as determined 
by the local office of the Department of Social 
Services, 

b. The individual is either mentally retarded as 
defined in § 37.1-1 of the Code of Virginia, has a 
related condition , and is currently residing in a 
nursing facility and been determined to require 
specialized services, or is a child under the age of 
six at developmental risk who would, in the absence 
of waiver services, require the level of care 
provided in an ICF /MR facility, the cost of which 
would be reimbursed under the Plan, 

c. The individual requesting waiver services shall 
not receive such services while an inpatient of a 
nursing facility or hospital. 

6. The case manager must submit the results of the 
comprehensive assessment and a recommendation to 
the care coordinator for final determination of 
ICF /MR level of care and authorization for 

community-based care services. DMHMRSAS 
authorization must be obtained prior to referral for 
service initiation and Medicaid reimbursement for 
waiver services. DMHMRSAS will communicate in 
writing to the case manager whether the 
recommended service plan has been approved or 
denied and, if approved, the amounts and type of 
services authorized. 

7. All Consumer Service Plans are subject to approval 
by DMAS. DMAS is the single state authority 
responsible for the supervision of the administration of 
the community-based care waiver. DMAS has 
contracted with DMHMRSAS for recommendation of 
preauthorization of waiver services and utilization 
review of those services. 

§ 3. General conditions and requirements for all home and 
community-based care participating providers. 

A. General requirements. 

Providers approved for participation shall, at a 
minimum, perform the following: 

1. Immediately notify DMAS in writing of any change 
in the information which the provider previously 
submitted to DMAS. 

2. Assure freedom of choice to recipients in seeking 
medical care from any institution, pharmacy, 
practitioner, or other provider qualified to perform the 
services required and participating in the Medicaid 
Program at the time the service was performed. 

3. Assure the recipient's freedom to refuse medical 
care and treatment. 

4. Accept referrals for services only when staff is 
available to initiate services. 

5. Provide services and supplies to recipients in full 
compliance with Title VI of the Civil Rights Act of 
1964 which prohibits discrimination on the grounds of 
race, color, religion, or national origin and of Section 
504 of the Rehabilitation Act of 1973 which prohibits 
discrimination on the basis of a handicap and both the 
Virginians with Disabilities Act and the Americans 
with Disabilities Act. 

6. Provide services and supplies to recipients in the 
same quality and mode of delivery as provided to the 
general public. 

7. Charge DMAS for the proviswn of services and 
supplies to recipients in amounts not to exceed the 
provider's usual and customary charges to the general 
public. 

8. Accept Medicaid payment from the first day of the 
recipient's eligibility. 
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9. Accept as payment in full the amount established 
by DMAS. 

10. Use program-designated billing forms for 
submission of charges. 

1 L Maintain and retain business and professional 
records sufficient to document fully and accurately the 
nature, scope, and details of the health care provided. 

a. Such records shall be retained for at least five 
years from the last date of service or as provided 
by applicable state laws, whichever period is longer. 
If an audit is initiated within the required retention 
period, the records shall be retained until the audit 
is completed and every exception resolved. Records 
of minors shall be kept for at least five years after 
such minor has reached the age of 18 years. 

b. Policies regarding retention of records shall apply 
even if the agency discontinues operation. DMAS 
shall be notified in writing of the storage location 
and procedures for obtaining records for review 
should the need arise. The location, agent, or trustee 
shall be within the Commonwealth of Virginia. 

12. Furnish to authorized state and federal personnel, 
in the form and manner requested, access to records 
and facilities. 

13. Disclose, as requested by DMAS, all financial, 
beneficial, ownership, equity, surety, or other interests 
in any and all firms, corporations, partnerships, 
associations, business enterprises, joint ventures, 
agencies, institutions, or other legal entities providing 
any form of health care services to recipients of 
Medicaid. 

14. Hold confidential and use for authorized DMAS or 
DMHMRSAS purposes only all medical assistance 
information regarding recipients. 

15. When ownership of the provider agency changes, 
DMAS shall be notified within 15 calendar days of 
such change. 

B. Requests for participation. 

DMAS will screen requests to determine whether the 
provider applicant meets the following basic requirements 
for participation. 

C. Provider participation standards. 

For DMAS to approve contracts with home and 
communityabased care providers the following standards 
shall be met: 

l. The provider must have the ability to serve all 
individuals in need of waiver services regardless of 
the individual's ability to pay or eligibility for 
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Medicaid reimbursement. 

2. The provider must have the administrative and 
financial management capacity to meet state and 
federal requirements. 

3. The provider must have the ability to document 
and maintain individual case records in accordance 
with state and federal requirements. 

4. The provider of residential and day support services 
must meet the licensing requirements of DMHMRSAS 
that address standards for personnel, residential and 
day program environments, and program and service 
content. Residential support services may also be 
provided in programs licensed by DSS (homes for 
adults) or in adult foster care homes approved by 
local DSS offices pursuant to state DSS regulations. In 
addition to licensing requirements, persons providing 
residential support services are required to pass an 
objective, standardized test of skills, knowledge and 
abilities developed by DMHMRSAS and administered 
by employees of the CSB according to DMHMRSAS 
policies. 

5. IIabilitatiBH: Supported employment or prevocational 
training services shall be provided by agencies that 
are either licensed by DMHMRSAS or are vendors of 
prevocational, vocational or supported employment 
services for DRS. 

6. Services provided by members of professional 
disciplines shall meet all applicable state licensure or 
certljication requirements. Persons providing 
consultation in behavioral analysis shall be certified by 
DMHMRSAS based on the individual's work 
experience, education and demonstrated knowledge, 
skills, and abilities. Persons providing rehabilitation 
engineering shall be contracted with DRS. 

7. All facilities covered by § 1616(e) of the Social 
Security Act in which home and community-based 
care services will be provided shall be in compliance 
with applicable standards that meet the requirements 
of 45 CFR Part 1397 for board and care facilities. 
Health and safety standards shall be monitored 
through the DMHMRSAS's licensure standards, VR 
470-02-08, VR 470-02-10 and VR 470-02-11 or through 
DSS licensure standards VR 615-22-05 and VR 615-50-l. 

8. Personal assistance services shall be provided by a 
DMAS certified personal care provider, a DMHMRSAS 
residential support provider or, for individuals with 
related conditions who are capable of directing this 
service, the provider may be an individual registered 
with DRS. 

9. Respite care services shall be provided by a DMAS 
certified personal care prov1der, a DMHMRSAS 
residential support provider, approved by DSS as a 
foster care home for children or adult foster home or 
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be registered with the CSB as an individual provider 
of respite care. 

10. Nursing services shall be provided by a DMAS 
certified private duty nursing or home health provider 
or by a licensed registered nurse or practical nurse 
contracted or employed by the CSB. 

II. Environmental modifications shall be provided in 
accordance with all applicable state or local building 
codes by contractors of the CSB or DRS who shall be 
reimbursetf for the amount charged by said 
contractors. 

12. Assistive technology shall be provided by agencies 
under contract with DMAS as a durable medical 
equipment and supply provider. 

D. Adherence to provider contract and DMAS provider 
service manual. 

In addition to compliance with the general conditions 
and requirements, ail providers enrolled by DMAS shall 
adhere to the conditions of participation outlined in their 
individual provider contracts and in the DMAS provider 
service manual. 

E. Recipient choice of provider agencies. 

H !here is ffi6fe !111m 6lle appre•led pFO\'iaer age-aey m 
t!ie eemmHRity, The waiver recipient shall be informed of 
all available providers in the community and shall have 
the option of selecting the provider agency of his choice 
from among those agencies which can appropriately meet 
the individual's needs . 

F. Termination of provider participation. 

DMAS may administratively terminate a provider from 
participation upon 60 days' written notification. DMAS may 
also cancel a contract immediately or may give such 
notification in the event of a breach of the contract by 
the provider as specified in the DMAS contract. Such 
action precludes further payment by DMAS for services 
provided recipients subsequent to the date specified in the 
termination notice. 

G. Reconsideration of adverse actions. 

Adverse actions may include, but are not limited to, 
disallowed payment of claims for services rendered which 
are not in accordance with DMAS policies and procedures, 
contract limitation or termination. The following 
procedures shall be available to ali providers when DMAS 
takes adverse action which includes termination or 
suspension of the provider agreement. 

1. The reconsideration process shall consist of three 
phases: 

a. A written response and reconsideration of the 

preliminary findings. 

b. The informal conference. 

c. The formal evidentiary hearing. 

2. The provider shall have 30 days to submit 
information for written reconsideration, 15 days from 
the date of the notice to request the informal 
conference, and 15 days from the date of the notice 
to request the formal evidentiary hearing. 

3. An appeal of adverse actions shall be heard in 
accordance with the Administrative Process Act (§ 
9·6.14:1 et seq. of the Code of Virginia) and the State 
Plan lor Medical Assistance provided !or in § 32.1·325 
of the Code of Virginia. Court review of the final 
agency determination shall be made in accordance 
with the Administrative Process Act. 

H. Responsibility for sharing recipient information. 

It shall be the responsibility of the case management 
provider to notify DMAS and DSS, in writing, when any of 
the following circumstances occur: 

1. Home and community~based care services are 
implemented. 

2. A recipient dies. 

3. A recipient is discharged or terminated from 
services. 

4. Any other circumstances (including hospitalization) 
which cause home and community-based care services 
to cease or be interrupted for more than 30 days. 

L Changes or termination of care. 

It is the care coordinator's responsibility to authorize 
any changes to a recipient's CSP based on the 
recommendation of the case management provider. 

l. Agencies providing direct service are responsible 
for modifying their individual service plan and 
submitting it to the case manager any time there is a 
change in the recipient's condition or circumstances 
which may warrant a change in the amount or type 
of service rendered. 

2. The case manager will review the need for a 
change and may recommend a change to the plan of 
care to the care coordinator. 

3. The care coordinator will approve or deny the 
requested change to the recipient's plan of care and 
communicate this authorization to the case manager 
within 72 hours of receipt of the request for change. 

4. The case manager will communicate in writing tlie 
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authorized change in the recipient's plan of care to 
the individual service provider and the recipient, in 
writing, providing the recipient with the right to 
appeal the decision pursuant to DMAS Client Appeals 
Regulations (VR 460-04·8.7). 

5. Nonemergency termination of home and 
community-based care services by the individual 
service provider. The individual service provider shall 
give the recipient or family and case manager 10 
days' written notification of the intent to terminate 
services. The letter shall provide the reasons for and 
effective date of the termination. The effective date of 
services termination shall be at least 10 days from the 
date of the termination notification letter. 

6. Emergency termination of home and 
community-based care services by the individual 
services provider. In an emergency situation when the 
health and safety of the recipient or provider agency 
personnel is endangered, the case manager and care 
coordinator must be notified prior to termination. The 
10-day written notification period shall not be 
required. 

7. Termination of home and community-based care 
services for a recipient by the care coordinator. The 
effective date of termination shall be at least 10 days 
from the date of the termination notification letter. 
The case manager has the res9onsibility to identify 
those recipients who no longer meet the criteria for 
care or for whom home and community-based services 
are no longer an appropriate alternative. The care 
coordinator has the authority to terminate home and 
community-based care services. 

J. Suspected abuse or neglect. 

Pursuant to § 63.1-55.3 of the Code of Virginia, if a 
participating provider agency knows or suspects that a 
home and community-based care recipient is being abused, 
neglected, or exploited, the party having knowledge or 
suspicion of the abuse/neglect/exploitation shall report this 
to the local DSS. 

K. DMAS monitoring. 

DMAS is responsible for assuring continued adherence to 
provider participation standards. DMAS shall conduct 
ongoing monitoring of compliance with provider 
participation standards and DMAS policies and periodically 
recertify each provider for contract renewal with DMAS to 
provide home and community~based services. A provider's 
noncompliance with DMAS policies and procedures, as 
required in the provider's contract, may result in a written 
request from DMAS for a corrective action plan which 
details the steps the provider will take and the length of 
time required to achieve full compliance with deficiencies 
which have been cited. 

§ 4. Covered services and limitations. 
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A. Residential support services shall be provided in the 
recipient's home or in a licensed residence in the amount 
and type dictated by the training, supervision, and 
personal care available from the recipient's place of 
residence. Service providers are reimbursed only for the 
amount and type of residential support services included 
in the individual's approved plan of care baseti 6ft 8ft 

lte!!rly file 4'& 5ef¥lee . Residential support services shall 
not be authorized in the plan of care unless the individual 
requires these services and they exceed the care included 
in the individual's room and board arrangement. 

B. Day support services include a variety of training, 
support, and supervision offered in a setting which allows 
peer interactions and community integration. If 
prevocational services are offered, the plan of care must 
contain documentation regarding whether prevocational 
services are available in vocational rehabilitation agencies 
through § 110 of the Rehabilitation Act of 1973 or in 
special education services through § 602(16) and (17) of 
the Individuals with Disabilities Education Act. When 
services are provided through these sources, the plan of 
care shall not authorize them as a waiver funded 
expenditure. Compensation for prevocational services can 
only be made when the individual's productivity is less 
than 50% of the minimum wage. Service providers are 
reimbursed only for the amount and type of day support 
services included in the individual's approved plan of care 
based on a daily file l'ef 5ef¥lee estoelisfiefl aeeordiag l6 
the setting, intensity and duration of the service to be 
delivered. 

C. llaeilitatioo Supported employment services shall 
include training in spec1jic skills related to paid 
employment and provision of ongoing or lntermdtent 
assistance or specialized supervision to enable a consumer 
to maintain paid employment provided to mentally 
retarded individuals who have been discharged from a 
Medic01d certified nursing facility or nursing facility for 
the mentally retarded prevoealiooal and sappertefl 
effipleyffieRt serviees f& -fe.ffi:lef institutieHal resi8eats . 
Each plan of care must contain documentation regarding 
whether flFevaeatienal & supported employment services 
are available in vocational rehabilitation agencies through 
§ 110 of the Rehabilitation Act of 1973 or in special 
education services through § 602(16) and (17) of the 
Individuals with Disabilities Education Act. When services 
are provided through these sources, the plan of care shall 
not authorize them as a waiver funded expenditure. 
Service providers are reimbursed only for the amount and 
type of habilitation services included in the individual's 
approved plan of care based on a <laily file l'ef 5ef¥lee 
established aeeorfliog te the intensity and duration of the 
service delivered. Reimbursement shall be limited to 
actual interventions by the provider of supported 
employment, not for the amount of time the individual is 
in the supported employment environment. 

D. Therapeutic consultation is available under the 
waiver for Virginia licensed or certified practitioners in 
psychology, social work, occupational therapy, physical 
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therapy , therapeutic recreation, rehabilitation engineering 
and speech therapy .. Behavioral analysis performed by 
persons certified by DMHMRSAS based on the individual's 
work experience, education and demonstrated knowledge, 
skills, and abilities may also be a covered waiver service. 
These services may be provided, based on the individual 
plan of care, for those individuals for whom specialized 
consultation is clinically necessary to enable their 
utilization of waiver services. Therapeutic consultation 
services , other than behavioral analysis, may be provided 
in residential or day support settings or in office settings 
in conjunction with another waiver service. Behavioral , 
analysis may be offered in the absence of any other 
waiver service when the consultation provided to informal 
caregivers is determined to be necessary to prevent 
institutionalization . Service providers are reimbursed 
according to the amount and type of service authorized in 
the plan of care based on an hourly fee for service. 

E. Environmental modifications shall be available to 
individuals who are receiving at least one other waiver 
service. It is provided primarily in the individual's home 
or other community residence in accordance with all 
applicable state or local building codes. A maximum limit 
of $5,000 may be reimbursed in a year. 

F. Personal assistance is available only for individuals 
who do not receive residential support services and for 
whom training and skills development are not primary 
objectives or are provided through another program or 
service. 

G. Respite care services are limited to a maximum of 
30 days or 720 hours per year. 

H. Nursing services are for individuals with serious 
medical conditions and complex health care needs which 
require speczfic skilled nursing services which cannot be 
provided by non-nursing personnel. Skilled nursing is 
provided in the individual's home or other community 
setting on a regularly scheduled or intermittent need 
basis. The plan of care must indicate that the service is 
necessary to prevent institutionalization and is not 
available under the State Plan for Medical Assistance. 

I. Assistive technology is available to individuals who 
are receiving at least one other waiver service and may 
be provided in a residential or nonresidential setting. A 
maximum limit of $5,000 may be reimbursed in a year. 

§ 5. Reevaluation of service need and utilization review. 

A. The Consumer Service Plan. 

I. The Consumer Service Plan shall be developed by 
the case manager mutually with other service 
providers, the recipient, consultants, and other 
interested parties based on relevant, current 
assessment data. The plan of care process determines 
the services to be rendered to recipients, the 
frequency of services, the type of service provider, 

and a description of the services to be offered. Only 
services authorized on the CSP by DMHMRSAS 
according to DMAS policies will be reimbursed by 
DMAS. 

The case manager is responsible for continuous 
monitoring of the appropriateness of the recipient's 
plan of care and revisions to the CSP as indicated by 
the changing needs of the recipient. At a minimum, 
the case manager shall review the plan of care every 
three months to determine whether service goals and 
objectives are being met and whether any 
modifications to the CSP are necessary. 

3. The care coordinator shall review the plan of care 
every six months or more frequently as required to 
assure proper utilization of services. Any modification 
to the amount or type of services in the CSP must be 
authorized by the care coordinator, another employee 
of DMHMRSAS or DMAS. 

B. Heview of level of care. 

l. The care coordinator shall review the recipient's 
level of care and continued need for waiver services 
every six months or more frequently as required to 
assure proper utilization of services. 

2. The case manager shall coordinate a comprehensive 
reassessment, including . if indicated, a medical 
examination and a psychological evaluation & review; 
for every waiver recipient at least once a year. This 
reassessment shall include an update of the !GAP 
assessment instrument ; & &!her apprapriate 
iastrumeat f&f ebil<lrea UilfleF sH< yetlfS 8f fij!&, and 
any other appropriate assessment data based on the 
recipient's characteristics. 

3. A medical examination shall be completed for 
adults based on need identified by the provider, 
consumer, case manager, or care coordinator. Medical 
examinations for children shall be completed 
according to the recommended frequency and 
periodicity of the EPSDT program. 

4. A new psychological evaluation is required every 
three years. 

C. Documentation required. 

1. The case management agency must maintain the 
following documentation for review by the 
DMHMRSAS care coordinator and DMAS utilization 
review staff for each waiver recipient: 

a. All !GAP arul atHer assessment summaries and 
CSP's completed for the recipient maintained for a 
period not less than five years from the recipient's 
start of care. 

b. All ISP's from any provider rendering waiver 
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services to the recipient. 

c. All supporting documentation related to any change 
in the plan of care. 

d. All related communication with the providers, 
recipient, consultants, DMHMRSAS, DMAS, DSS, DRS 
or other related parties. 

e. An ongoing log which documents all contacts made 
by the case manager related to the waiver recipient. 

2. The individual service providers must maintain the 
following documentation for review by the 
DMHMRSAS care coordinator and DMAS utilization 
review staff for each waiver recipient: 

a. All ISP's developed for that recipient maintained 
for a period not less than five years from the date 
of the recipient's entry to waiver services. 

b. An attendance log which documents the date 
services were rendered and the amount and type of 
service rendered. 

c. Appropriate progress notes reflecting recipient's 
status and, as appropriate, progress toward the 
goals on the JSP. 

VR 460-04-8.1500. Community Mental Health and Mental 
Retardation Services: Amount, Duration and Scope of 
Services. 

§ I. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meanings unless the 
context clearly indicates otherwise: 

"Board" or "BMAS" means the Board of Medical 
Assistance Services. 

"Code" means the Code of Virginia. 

"Consumer service plan" means that document 
addressing the needs of the client of mental retardation 
case management services, in all life areas. Factors to be 
considered when this plan is developed are, but not 
limited to, the client's age, primary disability, level of 
functioning and other relevant factors. 

"DMAS" means the Department of Medical Assistance 
Services consistent with Chapter 10 (§ 32.1-323 et seq.) of 
Title 32.1 of the Code of Virginia. 

"DMHMRSAS" means the Department of Mental Health, 
Mental Retardation and Substance Abuse Services 
consistent with Chapter I (§ 37.1-39 et seq.) of Title 37 of 
the Code of Virginia. 
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consistent with Chapter 3 (§ 51.5-8 et seq.) of Title 51.5 of 
the Code of Virginia. 

"Develo~meatal <lisa~ility" metmS a '*""""'; e!woole 
<lisability ll>ffi fi1 is attriautable 16 a HTeftlfl{ er pllysieai 
iffi~airmeat (attri8uta8le 16 meatal retar<latieo, eerebral 
f"''sy; epilepsy, autism; er oeurelegieal im~airmeat er 
- eenditieas) er eem~ioatien eJ' HTeftlfl{ frftd pbysieal 
impairments; W is manifested befflre ll>ffi J3efS6ft attal6s 
ll>e age eJ' ;!;¥, fiii+ is likely 16 eentiaue ia<lefiaitely; fWt 
restHts ffi suBstaH:tial funetienal lifflitatieRs ffi tftree er 
mere eJ' ll>e fell ewing Rffijer areas' self eare, language, 
learniag, mobility, self direetieR, eapaeity ler iadepeadeR! 
lffiftg frftd eeeaemie self sulfieieaey; frftd M resltlls if> !he 
persea's fteetl ler speeiftl care, treatmeat er serviees ll>ffi 
are individually plaaae<l frftd eeerdiaate<l frftd ll>ffi are eJ' 
IHeleftg er exteade<l duratiea. 

"HCFA" means the Health Care Financing 
Administration as that unit of the federal Department of 
Health and Human Services which administers the 
Medicare and Medicaid programs. 

"Individual Service Plan" or "ISP" means that which is 
defined in DMHMRSAS licensing regulations VR 470-02-09. 

"Medical or clinical necessity" means an item or service 
that must be consistent with the diagnosis or treatment of 
the individual's condition. It must be in accordance with 
the community standards of medical or clinical practice. 

"Mental retardation" means the diagnostic classification 
of substantial subaverage general intellectual functioning 
which originates during the development period and is 
associated with impairment in adaptive behavior. 

"Preauthorization" means the approval by the care 
coordinator of the plan of care which specifies recipient 
and provider. Preauthorization is required before 
reimbursement can be made. 

"Qualified case managers for mental health case 
management services" means individuals possessing a 
combination of mental health work experience or relevant 
education which indicates that the individual possesses the 
knowledge, skills, and abilities, as established by 
DMHMRSAS, necessary to perform case management 
services. 

"Qualified case managers for mental retardation case 
management services" means individuals possessing a 
combination of mental retardation work experience and 
relevant education which indicates that the individual 
possesses the knowledge, skills, and abilities, as established 
by DMHMRSAS, necessary to perform case management 
services. 

"DRS" means the Department of Rehabilitative Services 

"Related conditions," as defined for persons residing in 
nursing facilities who have been determined through 
Annual Resident Review to require specialized services, 
means a severe, chronic disability that (l) is attributable 
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to a mental or physical impairment (attributable to mental 
retardation, cerebral palsy, epilepsy, autism, or 
neurological impairment or related conditions) or 
combination of mental and physical impairments; (ii) is 
manifested before that person attains the age of 22; (iii) is 
likely to continue indefinitely; (iv) results in substantial 
functional limitations in three or more of the following 
major areas: se!f~care, language, learning, mobility, 
self-direction, capacity for independent living and 
economic self-sufficiency; and (v) results in the person's 
need for special care, treatment or services that are 
individually planned and coordinated and that are of 
lifelong or extended duration. 

"Significant others" means persons related to or 
interested in the individual's health, well-being, and care. 
Significant others may be, but are not limited, to a spouse, 
friend, relative, guardian, priest, minister, rabbi, physician, 
neighbor. 

"State Plan for Medical Assistance" or "Plan" means the 
document listing the covered groups, covered services and 
their limitations, and provider reimbursement 
methodologies as provided for under Title XIX of the 
Social Security Act. 

§ 2. Mental health services. 

The following services shall be covered: intensive 
in-home services, therapeutic day treatment for children 
and adolescents, day treatment/partial hospitalization, 
psychosocial rehabilitation, and crisis intervention. These 
covered services are further defined below: 

A. Intensive in~home services for children and 
adolescents under age 21 shall be time-limited 
interventions provided typically but not solely in the 
residence of an individual who is at risk of being moved 
into an out-of-home placement or who is being transitioned 
to home from out-of-home placement due to a disorder 
diagnosable under the Diagnostic and Statistical Manual of 
Mental Disorders-111-R (DSM·III·R). These services provide 
crisis treatment; individual and family counseling; life, 
parenting, and communication skills; case management 
activities and coordination with other required services; 
and 24ahour emergency response. These services shall be 
limited annually to 26 weeks. General program 
requirements shall be as follows: 

l. The provider of intensive in-home services shall be 
licensed by the Department of Mental Health, Mental 
Retardation and Substance Abuse Services. 

2. An appropriate assessment is made and documented 
that service needs can best be met through intensive 
in·home services; service shall be recommended on an 
Individual Service Plan (ISP). 

3. Intensive in~home services shall be used when 
out-of~home placement is a risk, when services that 
are far more intensive than outpatient clinic care are 

required to stabilize the family situation, and when the 
client's residence as the setting for services is more 
likely to be successful than a clinic. 

4. Intensive in~home services shall also be used to 
facilitate the return from an out-of-home placement 
when services more intensive than outpatient clinic 
care are required for the transition to be successful. 

5. At least one parent or responsible adult with whom 
the child is living must be willing to participate in 
in-home services. 

6. Since case management services are an integral and 
inseparable part of this service, case management 
services will not be reimbursed separately for periods 
of time when intensive in-home services are being 
reimbursed. 

B. Therapeutic day treatment for children and 
adolescents shall be provided in sessions of two or more 
hours per day, to groups of seriously emotionally disturbed 
children and adolescents or children at risk of serious 
emotional disturbance ln order to provide therapeutic 
interventions. Day treatment programs, limited annually to 
;Mffi <lfi:Y9 780 units , provide evaluation, medication 
education and management, opportunities to learn and use 
daily living skills and to enhance social and interpersonal 
skills, and individual, group and family counseling. General 
program requirements shall be as follows: 

l. The provider of therapeutic day treatment for child 
and adolescent services shall be licensed by the 
Department of Mental Health, Mental Retardation anct 
Substance Abuse Services. 

2. The minimum staff-to-youth ratio shall ensure that 
adequate staff is available to meet the needs of the 
youth identified on the ISP. 

3. The program shall operate a minimum of two hours 
per day and may offer flexible program hours (i.e., 
before or after school or during the summer). One 
unit of service is defined as a minimum of two hours 
but less than three hours in a given day. Two units of 
service are defined as a minimum of three but less 
than five hours in a given day, and three units of 
service equals five or more hours of service. 
Transportation time to and from the program site may 
be included as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be billable. These restrictions apply only to 
transportation to and from the program site. Other 
program related transportation may be included in the 
program day as indicated by scheduled activities. 

4. When day treatment occurs during the school day, 
time solely for academic instruction (i.e., when no 
treatment activity is going on) cannot be included in 
the billing unit. 

Virginia Register of Regulations 

1130 



C. Day treatment/partial hospitalization services for 
adults shall be provided in sessions of two or more 
consecutive hours per day, which may be scheduled 
multiple times per week, to groups of individuals in a 
nonresidential setting. These services, limited annually to 
200 days 780 units , include the major diagnostic, medical, 
psychiatric, psychosocial and psychoeducational treatment 
modalities designed for individuals with serious mental 
disorders who require coordinated, intensive, 
comprehensive, and multidisciplinary treatment. General 
program requirements shall be as follows: 

1. The provider of day treatment/partial hospitalization 
shall be licensed by DMHMRSAS. 

2. The program shall operate a mm1mum of two 
continuous hours in a 24-hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be defined as at least four but less than seven 
hours in a given day. Three units of service shall be 
defined as seven or more hours in a given day. 
Transportation time to and from the program site may 
be included as part of the reimburseable unit. 
However, transportation time exceeding 25% of the 
total daily time spent in the service for each 
individual shall not be covered. These restrictions shall 
apply only to transportation to and from the program 
site. Other program related transportation may be 
included in the program day as indicated by 
scheduled program activities. 

3. Individuals shall be discharged from this service 
when they are no longer in an acute psychiatric state 
or when other less intensive services may achieve 
stabilization. Admission and services longer than 90 
calendar days must be authorized based upon a 
face-to-face evaluation by a physician, licensed clinical 
psychologist, licensed professional counselor, licensed 
clinical social worker, or certified psychiatric nurse. 

D. Psychosocial rehabilitation for adults shall be 
provided in sessions of two or more consecutive hours per 
day to groups of individuals in a nonresidential setting. 
These services, limited annually to 3Hl days 936 units , 
include assessment, medication education, psychoeducation, 
opportunities to learn and use independent living skills and 
to enhance social and interpersonal skills, family support, 
or education within a supportive and normalizing program 
structure and environment. 

1. The provider of psychosocial rehabilitation shall be 
licensed by DMHMRSAS. 

2. The program shall operate a mm1mum of two 
continuous hours in a 24~hour period. A unit of service 
is defined as a minimum of two but less than four 
hours on a given day. Two units of service are 
defined as at least four but less than seven hours in a 
given day. Three units are defined as seven or more 
hours in a given day. Transportation time to and from 
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the program site may be included as part of the 
reimbursement unit. However, transportation time 
exceeding 25% of the total daily time spent in the 
service for each individual shall not be covered. These 
restrictions apply only to transportation to and from 
the program site. Other program-related transportation 
may be included in the program day as indicated by 
scheduled program activities. 

3. Time allocated for field trips may be used to 
calculate time and units of service if the goal is to 
provide training in an integrated setting, and to 
increase the client's understanding or ability to access 
community resources. 

E. Crisis intervention shall provide immediate mental 
health care, available 24 hours a day, seven days per 
week, to assist individuals who are experiencing acute 
mental dysfunction requiring immediate clinlcal attention. 
This service's objectives shall be to prevent exacerbation 
of a condition, to prevent injury to the client or others, 
and to provide treatment in the context of the least 
restrictive setting. Crisis intervention activities, limited 
annually to 180 hours, shall include assessing the crisis 
situation, providing short-term counseling designed to 
stabilize the individual or the family unit, providing access 
to further i!Jlmediate assessment and follow·up, and linking 
the individual and family with ongoing care to prevent 
future crises. Crisis intervention services may include, but 
are not limited to, office visits, home visits, preadmission 
screenings, telephone contacts, and other client-related 
activities for the prevention of institutionalization. General 
program requirements are as follows: 

1131 

1. The provider of crisis intervention services shall be 
licensed by DMHMRSAS. 

2. Client·related activities provided in association with 
a face-to-face contact shall be reimbursable. 

3. An Individual Service Plan (ISP) shall not be 
required for newly admitted individuals to receive this 
service. Inclusion of crisis intervention as a service on 
the ISP shall not be required for the service to be 
provided on an emergency basis. 

4. For individuals receiving scheduled, short-term 
counseling as part of the crisis intervention service, an 
ISP shall be developed or revised to reflect the 
short-term counseling goals by the fourth face-to-face 
contact. 

5. Reimbursement shall be provided for short-term 
crisis counseling contacts occurring within a 30~day 
period from the time of the first face~to~face crisis 
contact. Other than the annual service limits, there 
are no restrictions (regarding number of contacts or a 
given time period to be covered) for reimbursement 
for unscheduled crisis contacts. 

6. Crisis intervention services may be provided to 
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eligible individuals outside of the clinic and billed 
provided the provision of outwOfwclinic services is 
clinically /programmatically appropriate. When travel is 
required to provide out-of-clinic services such time is 
reimbursable. Crisis intervention may involve the 
family or significant others. 

§ 3. Mental retardation ;related conditions services. 

Day health and rehabilitation services shall be covered 
for persons with mental retardation or related conditions 
and the followi.ng definitions shall apply: 

It Day health and rehabilitation services (limited to OW 
780 units per year) shall provide individualized activities, 
supports, training, supervision, and transportation based on 
a written plan of care to eligible persons for two or more 
hours per day scheduled multiple times per week. These 
services are intended to improve the recipient's condition 
or to maintain an optimal level of functioning, as well as 
to ameliorate the recipient's disabilities or deficits by 
reducing the degree of impairment or dependency. 
Therapeutic consultation to service providers, family, and 
friends of the client around implementation of the plan of 
care may be included as part of the services provided by 
the day health and rehabilitation program. The provider 
shall be licensed by DMHMRSAS as a Day Support 
Program. Specific components of day health and 
rehabilitation services include the following as needed: 

1. Sell-care and hygiene skills: training in personal 
appearance and cleanliness, clothing selection/use, 
personal dental hygiene; 

2. Eating skills: training in sitting at table, using 
utensils, and eating in a reasonable manner; using 
restaurants; 

3. Toilet training skills: training 
process, practice of skills 
public/private environments; 

in all steps of toilet 
in a variety of 

4. Task learning skills: training in eye/hand 
coordination tasks with varying levels of assistance by 
supervisors, developing alternative training strategies, 
providing training and reinforcement in appropriate 
community settings where such tasks occur; 

5. Community resource utilization skills; training in 
time, telephone, basic computations, money, warning 
sign recognition, and personal identification such as 
personal address and telephone number; use of 
community services, resources and cultural 
opportunities; 

6. Environmental skills: training in punctuality, 
self-discipline, care of personal belongings, respect for 
property, remaining on task and adequate attendance; 
training at actual sites where the skills will be 
performed; 

7. Behavior skills: training in appropriate interaction 
with supervisors and other trainees, self control of 
disruptive behaviors, attention to program rules and 
coping skills, developing/enhancing social skills in 
relating to the general population, peer groups; 

8. Medication management awareness of importance 
of prescribed medications, identification of 
medications, the role of proper dosage and schedules, 
providing assistance in medication administration, and 
signs of adverse effects; 

9. Travel and related training to and from the training 
sites and service and support activities; 

l 0. Skills related to the above areas, as appropriate 
that will enhance or retain the recipient's functioning: 
training in appropriate manners, language, home care, 
clothing care, physical awareness and community 
awareness; opportunities to practice skills in 
community settings among the general population. 

11. Transportation time to and from the program site 
may be included as part of the reimburseable unit. 
However, transportation time exceeding 25% of the 
total daily time spent in the service for each 
individual shall not be covered. These restrictions 
apply only to transportation to and from the program 
site. Other program related transportation may be 
included in the program day as indicated by 
scheduled program activities. 
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wh& meet the basie pregcam eligibility reqairemeats. 

:1-o be¥el H serviees may be pre·,ieea is iaeivi<laals 
wh& meet the basie pregram eligiaility reqairemeats 
aru! ler wh&ffi """ & """" eJ' the !ellewiRg ia<liealaFS 
are present. 

&.- +fie ifl:cii·_,idtml F€EJ:Hires pftysieal assistaaee te 
meet basie peFSeaal eare ooe<ls ftellet training, 
feeaiag, meeieel eooflitlaas !lla! re<jllire Sj3e€ial 
atteRtien). 

&. 'Ale ia<livideal has eJf!eRsive disability related 
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afl.-frfef esas:Eant Sli{:lervisien te re6tiee & eliminate 
behaviors wlHeh preelaae fltll partieipalieR 1ft 
pregrammffigo A lerffi£ll; Wl'itteft behavieral pFBgFam 
ts Fequirea is -.s behavieFs St!ffi as; but net 
Hffi.i.teti kr, severe <'lef>ressies, self ~ aggressien, 
6f' self stimHlatiaR. 
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§ 4. Provider qualification requirements. 

To qualify as a provider of services through DMAS for 
rehabilitative mental health or mental retardation services, 
the provider of the services must meet certain criteria. 
These criteria shall be: 

l. The provider shall guarantee that clients have 
access to emergency services on a 24~hour basis; 

2. The provider shall demonstrate the ability 
individuals in need of comprehensive 
regardless of the individual's ability to 
eligibility for Medicaid reimbursement; 

to serve 
services 
pay or 

3. The provider shall have the administrative and 
financial management capacity to meet state and 
federal requirements; 

4. The provider shall have the ability to document and 
maintain individual case records in accordance with 
state anQ federal requirements; 

5. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental Health, 
Mental Retardation and Substance Abuse Services; and 

6. In addition to those requirements stated above, a 
provider shall meet the following requirements specific 
to each disability area: 

a. Mental health. 

(1) Intensive in-home: licensure by DMHMRSAS as 
an outpatient program. 

(2) Therapeutic day 
children/adolescents: licensure 
day support program. 

treatment for 
by DMHMRSAS as a 

(3) Day treatment/partial hospitalization: licensure 
by DMHMRSAS as a day support program. 

( 4) Psychosocial rehabilitation: licensure by 
DMHMRSAS as a day support program. 

(5) Crisis intervention: licensure by DMHMRSAS as 
an Outpatient Program 

(6) Case Management: certified by DMHMRSAS 

b. Mental retardation. 

(1) Day Health and Rehabilitation Services: 
licensure by DMHMRSAS as a day support program 

(2) Case Management: Certified by DMHMRSAS 

c. Related conditions. Day health and rehabilitation 
services: licensure by DMHMRSAS as a day support 
program or contracted with DRS as habilitation 
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services providers. 

§ 5. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a)(23) of the 
Act. 

l. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

§ 6. Payment for case management services under the 
plan does not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

VA.R. Doc. No. R94-244; Filed November 10, 1993, 10:45 a.m. 

******** 

Title Qf Regulation: State Plan for Medical Assistance 
Relating to Case Management lor the Elderly. 
VR 460-03-3.1102. Case Management Services (Supplement 
2 to Attachment 3.1-A). 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Public Hearing Date: N/ A - Written comments may be 
submitted through January 28, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 32.1-324 of the Code of Virginia grants to 
the Director of the Department of Medical Assistance 
Services the authority to administer and amend the Plan 
for Medical Assistance in lieu of board action pursuant to 
the board's requirements. Section 9-6.14:9 of the 
Administrative Process Act provides for this agency's 
promulgation of proposed regulations subject to the 
Department of Planning and Budget's and Governor's 
reviews. 

Section 1915(g) of the Social Security Act gives states the 
authority to cover case management services and to target 
them to specific groups of Medicaid eligible individuals. 
The 1991 Appropriations Act directed the Secretary of 
Health and Human Resources to develop policy and 
implementation guidelines for a statewide system of case 
management for elderly Virginians. The secretary was 
further directed to initiate this effort in a pilot program. 
During 1991, regulations were adopted under the authority 
of Title XIX of the Social Security Act to cover case 
management for individuals eligible to participate in the 
pilot program in order to obtain federal matching funds 
for the pilot program. 

Puroose: The purpose of this proposal is to bring 
administrative utilization control requirements of the State 
Plan for Medical Assistance into conformity with 
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requirements for the timing of client reassessments 
required by the Long-Term Care Council for the Case 
Management Pilot Programs. 

Substance: The State Plan for Medical Assistance limits 
case management services for the elderly to no more than 
four months without preauthorization. At the point when 
the case manager identifies that a Medicaid eligible client 
will require more than four months of case management 
services, the case manager must request an extension of 
case management services from the department. The 
request must include an updated assessment of the client"s 
needs and an indication of the reasons and extent of 
additional services. 

The policy of the Long-Term Care Council requires that 
the case manager reassess the client's plan of care every 
six months. This disparity between the Medicaid 
requirements and those of the Long-Term Care Council is 
creating confusion and some extra work for the pilot 
programs. The Case Management Work Group, a group of 
professionals representing the Long-Term Care Council, and 
the pilot project staff have requested the Department of 
Medical Assistance to change the Medicaid requirement 
for reauthorization to a schedule of six months rather than 
four in order to bring the two policies into conformity. 
Such a change will not reduce the quality of care to the 
clients and should reduce unnecessary paper work. This 
regulatory change will implement the requested 
modification in Medicaid regulations. 

Issues: Since the purpose of this proposed regulation is to 
eliminate potential barriers to services, the agency sees no 
negative issues involved in implementing this proposed 
change. 

Impact: During FY 93, 743 Medicaid eligible individuals 
received case management services through the pilot 
program for a total expenditure of $315,062 ($157,531 GF; 
$157,531 NGF). Requests for extension beyond the initial 
four months of service were received on approximately 
25% of those recipients. Most requests for extension were 
approved. A probable increase in utilization as a result of 
this regulation is expected to be within the limits of the 
current funding provided specifically for this project. 
However, it is anticipated that some savings in 
administrative costs to the pilot agencies which is paid 
through the state-funded grant from the Long-Term Care 
Council will result from the reduction in paperwork and 
duplicative work of requesting extensions on a separate 
time schedule from the required reassessments. 

Summary: 

The proposed amendment brings administrative 
utilization control requirements of the State Plan for 
Medical Assistance into conformity with requirements 
for the timing of client reassessments required by the 
Long-Term Care Council for the Case Management 
Pilot Programs. 

The State Plan for Medical Assistance limits case 
management services for the elderly to no more than 
four months without preauthorization. At the point 
when the case manager identifies that a Medicazd 
eligible client will require more than four months af 
case management services, the case manager must 
request an extension of case management services 
from the department. The request must include an 
updated assessment of tfl:e client's needs and an 
indication of the reasons and extent of additional 
services. 

The policy of the Long-Term Care Council requires 
that the case manager reassess the client's plan of 
care every six months. This disparity between the 
Medicaid requirements and those of the Long-Term 
Care Council is creating confusion and some extra 
work for the pilot programs. The Case Management 
Work Group, a group of professionals representing the 
Long-Term Care Council, and the pilot project staff 
have requested the Department of Medical Assistance 
to change the Medicaid requirement for 
reauthorization to a schedule of six months rather 
than four in order to bring the two policies into 
conformity. Such a change will not reduce the quality 
of care to the clients and should reduce unnecessary 
paper work. This regulatory change will implement 
the requested modification in Medicaid regulations. 

During FY 93, 743 Medicaid eligible individuals 
received case management services through the pz1ot 
program. Requests for extension beyond the initial 
four months of service were received on 
approximately 25% of those recipients. Most requests 
for extension were approved. A probable increase in 
utilization as a result of this regulation iS expected to 
be within the limits of the current funding provided 
specifically for this project. However, it is anticipated 
that some savings in administrative costs to the pilot 
agencies which is paid through the state-funded grant 
from the Long-Term Care Council will result from the 
reduction in paperwork and duplicative work of 
requesting extensions on a separate time schedule 
from the required reassessments. 

VR 460-03-3.1102. Case Management Services. 

§ 1. High risk pregnant women and children. 

A. Target group. 

To reimburse case management services for high-risk 
Medicaid eligible pregnant women and children up to age 
two. 

B. Areas of state in which services will be provided: 

!Zl Entire state. 

D Only in the following geographic areas (authority of § 
l915(g) (l) of the Act is invoked to provide services 
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less than statewide. 

C. Comparability of services. 

D Services are provided in accordance with § 
1902(a)(lO)(B) of the Act. 

IZl Services are not comparable in amount, duration, and 
scope. Authority of § 1915(g)(l) of the Act is invoked 
to provide services without regard to the requirements 
of § 1902(a)(l0)(B) of the Act. 

D. Definition of services. 

The case management services will provide maternal 
and child health coordination to minimize fragmentation of 
care, reduce barriers, and link clients with appropriate 
services to ensure comprehensive, continuous health care. 
The Maternity Care Coordinator will provide: 

1. Assessment Determining clients' service needs, 
which include psychosocial, nutrition, medical, and 
educational factors. 

2. Service planning. Developing an individualized 
description of what services and resources are needed 
to meet the service needs of the client and help 
access those resources. 

3. Coordination and referral. Assisting the client in 
arranging for appropriate services and ensuring 
continuity of care. 

4. Follow-up and monitoring. Assessing ongoing 
progress and ensuring services are delivered. 

5. Education and counseling. Guiding the client and 
developing a supportive relationship that promotes the 
service plan. 

E. Qualifications of providers. 

Any duly enrolled provider which the department 
determines is qualified who has signed an agreement with 
Department of Medical Assistance Services to deliver 
Maternity Care Coordination services. Qualified service 
providers will provide case management regardless of 
their capacity to provide any other services under the 
Plan. A Maternity Care Coordinator is the Registered 
Nurse or Social Worker employed by a qualified service 
provider who provides care coordination services to 
eligible clients. The RN must be licensed in Virginia and 
should have a minimum of one year of experience in 
community health nursing and experience in working with 
pregnant women. The Social Worker (MSW, BSW) must 
have a minimum of one .year of experience in health and 
human services, and have experience in working with 
pregnant women and their families. The Maternity Care 
Coordinator assists clients in accessing the health care and 
social service system in order that outcomes which 
contribute to physical and emotional health and wellness 
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can be obtained. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a)(23) of the 
Act. 

1. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

§ 2. Seriously mentally ill adults and emotionally disturbed 
children. 

A. Target Group. 

The Medicaid eligible individual shall meet the 
DMHMRSAS definition for "serious mental illness," or 
"serious emotional disturbance in children and 
adolescents." 

1. An active client for case management shall mean 
an individual for whom there is a plan of care in 
effect which requires regular direct or client-related 
contacts or communication or activity with the client, 
family, significant others, service providers, and others 
including a minimum of one face-to-face contact 
within a 90-day period. Billing can be submitted only 
for months in which direct or client-related contacts, 
activity or communications occur. 

2. There shall be no maximum service limits for case 
management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
for case management shall be limited to 30 days 
immediately preceding discharge. Case management 
for institutionalized individuals may be billed for no 
more than two predischarge periods in 12 months. 

B. Areas of state in which services will be provided: 

I8J Entire state. 

D Only in the following geographic areas (authority of 
section 1915(g)(l) of the Act is invoked to provide 
services less than Statewide: 

C. Comparability of services. 

D Services are provided in accordance with section 
1902(a)(l0)(B) of the Act. 

IZl Services are not comparable in amount, duration, and 
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scope. Authority of section !9!5(g)(l) of the Act is 
invoked to provide services without regard to the 
requirements of section !902(a) (!O)(B) of the Act. 

D. Definition of services; mental health services. 

Case management services assist individual children and 
adults, in accessing needed medical, psychiatric, social, 
educational, vocational, and other supports essential to 
meeting basic needs. Services to be provided include: 

I. Assessment and planning services, to include 
developing an Individual Service Plan (does not 
include performing medical and psychiatric assessment 
but does include referral for such assessment); 

2. Linking the individual to services and supports 
specified in the individualized service plan; 

3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services and service planning with 
other agencies and providers involved with the 
individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills and use vocational, civic, and 
recreational services; 

6. Making collateral contacts with the individuals' 
significant others to promote implementation of the 
service plan and community adjustment; 

7. Follow-up and monitoring to assess ongoing progress 
and to ensure services are delivered; and 

8. Education and counseling which guides the client 
and develops a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

1. Services are not comparable in amount, duration, 
and scope. Authority of § !915(g)(l) of the Act is 
invoked to limit case management providers for 
individuals with mental retardation and individuals 
with serious/chronic mental illness to the Community 
Services Boards only to enable them to provide 
services to seriously /chronically mentally ill or 
mentally retarded individuals without regard to the 
requirements of§ 1902(a)(lO)(B) of the Act. 

2. To qualify as a provider of services through DMAS 
for rehabilitative mental health case management, the 
provider of the services must meet certain criteria. 
These criteria shall be: 

a. The provider shall guarantee that clients have 
access to emergency services on a 24Dhour basis; 

b. The provider shall demonstrate the ability to 
serve individuals in need of comprehensive services 
regardless of the individual's ability to pay or 
eligibility for Medicaid reimbursement; 

c. The provider shall have the administrative and 
financial management capacity to meet state and 
federal requirements; 

d. The provider shall have the ability to document 
and maintain individual case records in accordance 
with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider shall be certified as a mental health 
case management agency by the DMHMRSAS. 

3. Providers may bill Medicaid for mental health case 
management only when the services are provided by 
qualified mental health case managers. The case 
manager shall possess a combination of mental health 
work experience or relevant education which indicates 
that the individual possesses the following knowledge, 
skills, and abilities. The incumbent shall have at entry 
level the following knowledge, skills and abilities. 
These shall be documented or observable in the 
application form or supporting documentation or in the 
interview (with appropriate documentation). 

a. Knowledge of: 

(1) The nature of serious mental illness in adults 
and serious emotional disturbance in children and 
adolescents; 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, crisis intervention, 
discharge planning and service coordination; 

(3) Different types of assessments, including 
functional assessment, and their uses in service 
planning; 

( 4) Consumers' rights; 

(5) Local community resources and service delivery 
systems, including support services (e.g. housing, 
financial, social welfare, dental, educational, 
transportation, communication, recreational, 
vocational, legal/advocacy), eligibility criteria and 
intake processes, termination criteria and 
procedures, and generic community resources (e.g. 
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churches, clubs, self-help groups); 

(6) Types of mental health programs and services; 

(7) Effective oral, written and interpersonal 
communication; principles and techniques; 

(8) General principles of record documentation; and 

(9) The service planning process and major 
components of a service plan. 

b. Skills in: 

(I) Interviewing; 

(2) Observing, recording and reporting on an 
individual's functioning; 

(3) Identifying and documenting a consumer's needs 
for resources, services and other supports; 

( 4) Using information from assessments, evaluations, 
observation and interviews to develop service plans; 

(5) Identifying services within the community and 
established service system to meet the individual's 
needs; 

(6) Formulating, writing and implementing 
individualized service plans to promote goal 
attainment for persons with serious mental illness 
and emotional disturbances ; 

(7) Negotiating with consumers and service 
providers; 

(8) Coordinating the provision of services by diverse 
public; and private providers; 

(9) Identifying 
organizations and 
activities; and 

community resources 
coordinating resources 

and 
and 

(10) Using assessment tools (e.g. level of function 
scale, life profile scale). 

c. Abilities to: 

(1) Demonstrate a positive regard for consumers 
and their families (e.g. treating consumers as 
individuals, allowing risk taking, avoiding stereotypes 
of people with mental illness, respecting consumers' 
and families' privacy, believing consumers are 
valuable members of society); 

(2) Be persistent and remain objective; 

(3) Work as a team member, maintaining effective 
inter- and intra-agency working relationships; 
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(4) Work independently, performing position duties 
under general supervision; 

(5) Communicate effectively, verbally and in writing; 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a)(23) of the 
Act. 

1. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

§ 3. Youth at risk of serious emotional disturbance. 

A. Target Group. 

Medicaid eligible individuals who meet the DMHMRSAS 
definition of youth at risk of serious emotional disturbance. 

1. An active client shall mean an individual for whom 
there is a plan of care in effect which requires 
regular direct or client-related contacts or 
communication or activity with the client, family, 
service providers, significant others and others 
including a minimum of one face-to-face contact 
within a 90-day period. Billing can be submitted only 
for months in which direct or client-related contacts, 
activity or communications occur. 

2. There shall be no maximum service limits for case 
management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
for case management shall be limited to thirty days 
immediately preceding discharge. Case management 
for institutionalized individuals may be billed for no 
more than two predischarge periods in 12 months. 

B. Areas of state in which services will be provided: 

0 Entire state. 

D Only in the following geographic areas (authority of 
section 1915(g)(l) of the Act is invoked to provide 
services less than Statewide: 

C. Comparability of services. 
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0 Services are provided in accordance with section 
1902(a)(lO)(B) of the Act. 

l8l Services are not comparable in amount, duration, and 
scope. Authority of section 1915(g)(l) of the Act is 
invoked to provide services without regard to the 
requirements of section 1902(a)(l0)(B) of the Act. 

D. Definition of services: mental health services. 

Case management services assist youth at risk of serious 
emotional disturbance in accessing needed medical, 
psychiatric, social, educational, vocational, and other 
supports essential to meeting basic needs. Services to be 
provided include: 

1. Assessment and planning services, to include 
developing an Individual Service Plan: 

2. Linking the individual directly to services and 
supports specified in the treatment/services plan; 

' 3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services and service planning with 
other agencies and providers Involved with the 
individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills, and use vocational, civic, and 
recreational services; 

6. Making collateral contacts which are nontherapy 
contacts with an individual's significant others to 
promote treatment or community adjustment; 

7. Following-up and monitoring to assess ongoing 
progress and ensuring services are delivered; and 

8. Education and counseling which guides the client 
and develops a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

1. To qualify as a provider of case management 
services to youth at risk of serious emotional 
disturbance, the provider of the services must meet 
certain criteria. These criteria shall be: 

a. The provider shall guarantee that clients have 
access to emergency services on a 24-hour basis; 

b. The provider shall demonstrate the ability to 
serve individuals in need of comprehensive services 
regardless of the individual's ability to pay or 
eligibility for Medicaid reimbursement: 

c. The provider shall have the administrative and 
financial management capacity to meet state and 
federal requirements; 

d. The provider shall have the ability to document 
and maintain individual case records in accordance 
with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider shall be certified as a mental health 
case management agency by the DMHMRSAS. 

2. Providers may bill Medicaid for mental health case 
management to youth at risk of serious emotional 
disturbance only when the services are provided by 
qualified mental health case managers. The case 
manager shall possess a combination of mental health 
work experience or relevant education which indicates 
that the individual possesses the following knowledge, 
skills, and abilities. The incumbent shall have at entry 
level the following knowledge, skills and abilities. 
These shall be documented or observable in the 
application form or supporting documentation or in the 
interview (with appropriate documentation). 

a. Knowledge of: 

(I) The nature of serious mental illness in adults 
and serious emotional disturbance in children and 
adolescents; 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, crisis intervention, 
discharge planning and service coordination; 

(3) Different types of assessments, including 
functional assessment, and their uses in service 
planning; 

( 4) Consumer's rights; 

(5) Local community resources and service delivery 
systems, including support services (e.g. housing, 
financial, social welfare, dental, educational, 
transportation, communication, recreational, 
vocational, legal/advocacy), eligibility criteria and 
intake processes, termination criteria and 
procedures, and generic community resources (e.g. 
churches, clubs, self-help groups); 

(6) Types of mental health programs and services; 

(7) Effective oral, written and interpersonal 
communication principles and techniques; 

Virginia Register of Regulations 

1138 



(8) General principles of record documentation; and 

(9) The service planning process and major 
components of a service plan. 

b. Skills in: 

(I) Interviewing; 

(2) Observing, recording and reporting on an 
individual's functioning; 

(3) Identifying and documenting a consumer's needs 
for resources, services and other supports; 

( 4) Using information from assessments, evaluations, 
observation and interviews to develop service plans; 

(5) Identifying services within the community and 
established service system to meet the individual's 
needs; 

(6) Formulating, writing and implementing 
individualized service plans to promote goal 
attainment for persons with serious mental illness 
and emotional disturbances; 

(7) Negotiating with consumers and service 
providers; 

(8) Coordinating the provision of services by diverse 
public and private providers; 

(9) Identifying 
organizations and 
activities; and 

community resources 
coordinating resources 

and 
and 

(10) Using assessment tools (e.g. level of function 
scale, life profile scale). 

c. Abilities to: 

(I) Demonstrate a positive regard for consumers 
and their families (e.g. treating consumers as 
individuals, allowing risk taking, avoiding stereotypes 
of people with mental illness, respecting consumers' 
and families' privacy, believing consumers are 
valuable members of society); 

(2) Be persistent and remain objective; 

(3) Work as a team member, maintaining effective 
inter~ and intra-agency working relationships; 

(4) Work independently, performing position duties 
under general supervision; 

(5) Communicate effectively, verbally and in writing; 
and 

(6) Establish and maintain ongoing supportive 
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relationships. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § l902(a) (23) of the 
Act. 

l. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

§ 4. Individuals with mental retardation. 

A. Target group. 

Medicaid eligible individuals who are mentally retarded 
as defined in state law. 

1. An active client for mental retardation case 
management shall mean an individual for whom there 
is a plan of care in effect which requires regular 
direct or client-related contacts or communication or 
activity with the client, family, service providers, 
significant others and others including a minimum of 
one face-to-face contact within a 90-day period. Billing 
can be submitted only for months in which direct or 
client-related contacts, activity or communications 
occur. 

2. There shall be no maximum service limits for case 
management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
for case management shall be limited to thirty days 
immediately preceding discharge. Case management 
for institutionalized individuals be billed for no more 
than two predischarge periods in twelve months. 

B. Areas of state in which services will be provided: 

181 Entire state. 

D Only in the following geographic areas (authority of 
section !915(g)(l) of the Act is invoked to provide 
services less than statewide: 

C. Comparability of services. 

D Services are provided in accordance with section 
l902(a)(IO)(B) of the Act. 

0 Services are not comparable in amount, duration, and 
scope. Authority of section l915(g)(l) of the Act is 
invoked to provide services without regard to the 
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requirements of section 1902(a)(lO)(B) of the Act. 

D. Definition of services. 

Mental retardation services to be provided include: 

1. Assessment and planning services, to include 
developing a consumer service plan (does not include 
performing medical and psychiatric assessment but 
does include referral for such assessment); 

2. Linking the individual to services and supports 
specified in the consumer service plan; 

3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services and service planning with 
other agencies and providers involved with the 
individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to le~rn 
community living skills, and use vocational, civic and 
recreational services; 

6. Making collateral contacts with the individual's 
significant others to promote implementation of the 
service plan and community adjustment; 

7. Following-up and monitoring to assess ongoing 
progress and ensuring services are delivered; and 

8. Education and counseling which guides the client 
and develops a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

1. Services are not comparable in amount, duration, 
and scope. Authority of § 1915(g) (1) of the Act is 
invoked to limit case management providers for 
individuals with mental retardation and serious/chronic 
mental illness to the Community Services Boards only 
to enable them to provide services to 
serious/chronically mentally ill or mentally retarded 
individuals without regard to the requirements of § 
1902(a) (lO)(B) of the Act. 

2. To qualify as a provider of services through DMAS 
for rehabilitative mental retardation case management, 
the provider of the services must meet certain 
criteria. These criteria shall be: 

a. The provider shall guarantee that clients have 
access to emergency services on a 24-hour basis; 

b. The provider shall demonstrate the ability to 
serve individuals in need of comprehensive services 

regardless of the individual's ability to pay or 
eligibility for Medicaid reimbursement; 

c. The provider shall have the administrative and 
financial management capacity to meet state and 
federal requirements; 

d. The provider shall have the ability to document 
and maintain individual case records in accordance 
with stele and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider 
retardation case 
DMHMRSAS. 

shall be certified as a mental 
management agency by the 

3. Providers may bill for Medicaid mental retardation 
case management only when the services are provided 
by qualified mental retardation case managers. The 
case manager shall possess a combinatidn of mental 
retardation work experience or relevant education 
which indicates that the individual possesses the 
following knowledge, skills, and abilities. The 
incumbent shall have at entry level the following 
knowledge, skills and abilities. These shall be 
documented or observable in the application form or 
supporting documentation or in the interview (with 
appropriate documentation). 

a. Knowledge of: 

(1) The definition, causes and program philosophy 
of mental retardation; 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, crisis intervention, 
discharge planning and service coordination; 

(3) Different types of assessments and their uses in 
program planning; 

( 4) Consumers' rights; 

(5) Local community resources and service delivery 
systems, including support services, eligibility criteria 
and intake process, termination criteria and 
procedures and generic community resources; 

(6) Types of mental retardation programs and 
services; 

(7) Effective oral, written and interpersonal 
communication principles and techniques; 

(8) General principles of record documentation; and 
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(9) The service planning process and the major 
components of a service plan. 

b. Skills in: 

(I) Interviewing; 

(2) Negotiating with consumers and service 
providers; 

(3) Observing, recording and reporting behaviors; 

(4) Identifying and documenting a consumer's needs 
for resources, services and other assistance; 

(5) Identifying services within the established 
service system to meet the consumer's needs; 

(6) Coordinating the provision of services by diverse 
public and private providers; 

(7) Using information from assessments, evaluations, 
observation and interviews to develop service plans; 

(8) Formulating, writing and implementing 
individualized consumer service plans to promote 
goal attainment for individuals with mental 
retardation; and 

(9) Using assessment tools. 

c. Abilities to: 

(1) Demonstrate a positive regard for consumers 
and their families (e.g. treating consumers as 
individuals, allowing risk taking, avoiding stereotypes 
of people with mental retardation, respecting 
consumers' and families' privacy, believing 
consumers can grow); 

(2) Be persistent and remain objective; 

(3) Work as team member, maintaining effective 
inter- and intra-agency working relationships; 

(4) Work independently, performing position duties 
under general supervision; 

(5) Communicate effectively, verbally and in writing; 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the proviSIOn of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a)(23) of the 
Act. 

1. Eligible recipients will have free choice of the 
providers of case management services. 
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2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

§ 5. Individuals with mental retardation and related 
conditions who are participants in the home and 
community-based care waivers for persons with mental 
retardation and related conditions. 

A. Target group. 

Medicaid eligible individuals with mental retardation and 
related conditions, or a child under six years of age who 
is at developmental risk, who have been determined to be 
eligible for home and community based care waiver 
services for persons with mental retardation and related 
conditions. An active client for waiver case management 
shall mean an individual who receives a minimum of one 
face-to-face contact every two months and monthly 
on-going case management interactions. There shall be no 
maximum service limits for case management services. 
Case management services must be preauthorized by 
DMAS after review and recommendation by the care 
coordinator employed by DMHMRSAS and verification of 
waiver eligibility. 

B. Areas of state in which services will be provided: 

181 Entire State 

D Only in the following geographic areas (authority of § 
1915(g)(l) of the Act is invoked to provide services 
less than statewide. 

C. Comparability of services. 

0 Services are provided in accordance with § 
1902(a)(l0)(B) of the Act. 

IZl Services are not comparable in amount, duration, and 
scope. Authority of § 1915(g)(l) of the Act is invoked 
to provide services without regard to the requirements 
of § 1902(a)(l0)(B) of the Act. 

D. Definition of services. 

Mental retardation case management services to be 
provided include: 

1141 

1. Assessment and planning services to include 
developing a Consumer Service Plan (does not include 
performing medical and psychiatric assessment but 
does include referral for such assessment); 

2. Linking the individual to services and supports 
specified in the consumer service plan; 
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3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services with other agencies and 
providers involved with the individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills, and use vocational, civic and 
recreational services; 

6. Making collateral contacts with the individual's 
significant others to promote implementation of the 
service plan and community adjustment; 

7. Following-up and monitoring to assess ongoing 
progress and ensuring services are delivered: and 

B. Education and counseling which guide the client 
and develop a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

I. Services are not comparable in amount, duration, 
and scope. Authority of § 1915(g)(l) of the Act is 
invoked to limit case management providers for 
individuals with mental retardation and serious/chronic 
mental illness to the community services boards only 
to enable them to provide services to 
seriously/chronically mentally ill or mentally retarded 
individuals without regard to the requirements ol § 
1902(a)(!O)(B) of the Act. 

2. To qualify as a provider of services through DMAS 
lor rehabilitative mental retardation case management, 
the provider of the services must meet certain 
criteria. These criteria shall be: 

a. The provider shall guarantee that clients have 
access to emergency services on a 24-hour basis; 

b. The provider shall demonstrate the ability to 
serve individuals in need of comprehensive services 
regardless of the individuals' ability to pay or 
eligibility !or Medicaid reimbursement; 

c. The provider shall have the administrative and 
financial management capacity to meet state and 
federal requirements; 

d. The provider shall have the ability to document 
and maintain individual case records in accordance 
with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider shall be certified as a mental 
retardation case management agency by the 
DMHMRSAS. 

3. Providers may bill for Medicaid mental retardation 
case management only when the services are provided 
by qualified mental retardation case managers. The 
case manager shall possess a combination of mental 
retardation work experience or relevant education 
which indicates that the individual possesses the 
following knowledge, skills, and abilities at the entry 
level. These shall be documented or observable in the 
application form or supporting documentation or in the 
interview (with appropriate documentation). 

a. Knowledge of: 

(I) The definition, causes and program philosophy 
of mental retardation, 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, crisis intervention, 
discharge planning and service coordination, 

(3) Different types of assessments and their uses in 
program planning, 

( 4) Consumers' rights, 

(5) Local service delivery systems, including support 
services, 

(6) Types of mental retardation programs and 
services. 

(7) Effective oral, written and interpersonal 
communication principles and techniques, 

(8) General principles of record documentation, and 

(9) The service planning process and the major 
components of a service plan. 

b. Skills in: 

(1) Interviewing, 

(2) Negotiating with consumers and service 
providers, 

(3) Observing, recording and reporting behaviors, 

( 4) Identifying and documenting a consumer's needs 
for resources, services and other assistance, 

(5) Identifying services within the established 
service system to meet the consumer's needs, 

(6) Coordinating the provision of services by diverse 
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public and private providers, 

(7) Analyzing and planning for the service needs of 
mentally retarded persons, 

(8) Formulating, writing and implementing 
individualized consumer service plans to promote 
goal attainment for individuals with mental 
retardation, and 

(9) Using assessment tools. 

c. Abilities to: 

(1) Demonstrate a positive regard for consumers 
and their families (e.g., treating consumers as 
individuals, allowing risk taking, avoiding stereotypes 
of mentally retarded people, respecting consumers' 
and families' privacy, believing consumers can 
grow), 

(2) Be persistent and remain objective, 

(3) Work as team member, maintaining effective 
interagency and intraagency working relationships, 

(4) Work independently, performing position duties 
under general supervision, 

(5) Communicate effectively, verbally and in writing, 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the provisiOn of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a) (23) of the 
Act. 

I. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management. 8ervices under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities lor this 
same purpose. 

§ 6. Case management lor the elderly. 

A. Target group. 

Persons age 60 and over who have been screened 
through a Case Management Pilot Project approved by the 
Long-Term Care Council and found to be dependent in two 
or more of the following activities of daily living: (i) 
bathing, (ii) dressing, (iii) toileting, (iv) transferring, (v) 
continence, or (vi) eating. 
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B. Areas of state in which services will be provided: 

D Entire state. 

181 Only in the following geographic areas (authority of § 
19!5(g)(l)) of the Act is invoked to provide services 
less than statewide: 

a. Fairfax County and the cities of Falls Church and 
Fairfax; 

b. Planning Districts 1, 2, 3 (except lor Washington 
County and the City of Bristol), 4, 17, 18, 20, 21, 22. 

C. Comparability of services. 

D Services are provided in accordance with 9 
1902(a) (10) (B) of the Act. 

0 Services are not comparable in amount, duration, and 
scope. Authority of § !9!5(g) (I) of the Act is invoked 
to provide services without regard to the requirements 
of § !902(a)(lO)(B) of the Act. 

D. Definition of services. 

1. Assessment. Determining client's service needs, 
which include psychosocial, nutritional and medical. 

2. Service planning. Developing an individualized 
description of what services and resources are needed 
to meet the service needs of the client and help 
access those resources. 

3. Coordination and referral. Assisting the client in 
arranging for appropriate services and ensuring 
continuity of care. 

4. Follow-up and monitoring. Assessing ongoing 
progress, ensuring services are delivered, and 
periodically reassessing need to determine appropriate 
revisions to the case management plan of care. 

E. Qualifications of providers. 

To qualify as a provider of case management for the 
elderly, the provider of services must ensure that claims 
are submitted for payment only when the services were 
performed by case managers meeting these qualifications. 
The case manager must possess a combination of work 
experience or relevant education which indicates that the 
individual possesses the following knowledge, skills, and 
abilities. The case manager must have these knowledge, 
skills, and abilities at the entry level which must be 
documented or observable in the application form or 
supporting documentation or in the interview (with 
appropriate documentation). 

I. Knowledge of: 

a. Aging and the impact of disabilities and illnesses 
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on aging; 

b. Conducting client assessments· (including 
psychosocial, health and functional factors) and their 
uses in care planning; 

c. Interviewing techniques; 

d. Consumers' rights; 

e. Local human and health service 
including support services and 
eligibility requirements; 

f. The principles of human 
interpersonal relationships; 

delivery systems, 
public benefits 

behavior and 

g. Effective oral, written, and interpersonal 
communication principles and techniques; 

h. General principles of record documentation; 

i. Service planning process and the major 
components of a service plan. 

2. Skills in: 

a. Negotiating with consumers and service providers; 

b. Observing, recording and reporting behaviors; 

c. Identifying and documenting a consumer's needs 
for resources, services and other assistance; 

d. Identifying services within the established services 
system to meet the consumer's needs; 

e. Coordinating the provision of services by diverse 
public and private providers; 

f. Analyzing and planning for the service needs of 
elderly persons. 

3. Abilities to: 

a. Demonstrate a positive regard for consumers and 
their families; 

b. Be persistent and remain objective; 

c. Work as a team member, maintaining effective 
inter- and intra-agency working relationships; 

d. Work independently, performing position duties 
under general supervision; 

e. Communicate effectively, verbally and in writing. 

f. Develop a rapport and to communicate with 
different types of persons from diverse cultural 
backgrounds; 

g. Interview. 

4. Individuals meeting all the above qualifications shall 
be considered a qualified case manager; however, it is 
preferred that the case manager possess a minimum 
of an undergraduate degree in a human services field 
or be a licensed nurse. In addition, it is preferable 
that the case manager have two years of satisfactory 
experience in the human services field working with 
the elderly. 

F. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a)(23) of the 
Act. 

1. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have .free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan does not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

H. Case management services to the elderly shall be 
limited to no more than fet:lT six months without 
authorization from the Department of Medical Assistance 
Services. 

VA.R. Doc. No. R94-217; Filed November 9, 1993. 1:52 p.m. 

**"-***** 

Title Qf Re£ulation: VR 460-04-8.900, Public Participation 
Guidelines iR t1te Formation ftftil De¥elapment ef 
Regulatio&s . 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted through January 28, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 32.1-324 of the Code of Virginia grants to 
the Director of the Department of Medical Assistance 
Services the authority to administer and amend the Plan 
for Medical Assistance in lieu of board action pursuant to 
the board's requirements. Section 9-6.14:9 of the 
Administrative Process Act provides for this agency's 
promulgation of proposed regulations subject to the 
Department of Planning and Budget's and Governor's 
reviews. Subsequent to an emergency adoption action, the 
agency is initiating the public notice and comment process 
as contained in Article 2 of the Administrative Process 
Act. 

Purpose: The purpose of this proposal is to amend the 
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agency's Public Participation Guidelines to be consistent 
with provisions of the Administrative Process Act which 
was amended effective July l, 1993. 

Substance and Issues: Effective October 1984 the 
Department of Medical Assistance Services (DMAS) 
became subject to the Administrative Process Act. Because 
the State Plan is a "regulation" as defined in § 9-6.14:4 F 
of the Code of Virginia, amendments to it must be 
promulgated in accordance with the Administrative Process 
Act. 

The Administrative Process Act (§ 9-6.14:1 et seq. of the 
Code of Virginia) requires the development and use of 
Public Participation Guidelines by executive agencies. 
DMAS' Public Participation Guidelines became effective 
November l, 1985, and were most recently revised 
effective April 1991. 

The 1993 General Assembly-approved House Bill 1652 
made numerous changes in the Administrative Process Act 
which were intended to improve and increase the public's 
opportunities to participate in the Commonwealth's 
executive agencies' rule making processes. These changes 
in the Administrative Process Act necessitate a 
modl!lcation to the DMAS' Public Participation Guidelines. 
Speci!lcaliy, § 4 A is being modified regarding methods for 
soliciting the Input of interested parties in the development 
of regulations. 

lmlm!:l: This regulatory action wlll have minimal fiscal 
impact. Any increases will result from additional mailing 
costs. The impact on the public will be improved and 
increased opportunities to participate in the agency's rule 
making process. 

Summary: 

This proposal amends the agency's Public 
Participation Guidelines to be consistent with 
provisions of the Administrative Process Act which 
was amended effective July 1, 1993. 

Effective October 1984 the Department of Medical 
Assistance Services (DMAS) became subject to the 
Administrative Process Act. Because the State Plan is 
a "regulation" as defined in § 9-6.14:4 F of the Code 
of Virginia, amendments to it must be promulgated in 
accordance with the Administrative Process Act. 

The Administrative Process Act (§ 9-6.14:1 et seq. of 
the Code of Virginia) requires the development and 
use of Public Participation Guidelines by executive 
agencies. DMAS' Public Participation Guidelines 
became effective November 1, 1985, and were most 
recently revised effective Apnl 1991. 

The 1993 General Assembly-approved House Bill 1652 
made numerous changes in the Administrative Process 
Act which were intended to improve and increase the 
public's opportunities to participate in the 
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Commonwealth's executive agencies' rule making 
processes. These changes in the Administrative 
Process Act necessitate a modification to the DMAS' 
Public Participation Guidelines. Specifically, § 4 A is 
being modified regarding methods for soliciting the 
input of interested parties in the development of 
regulations. 

VR 460-04-8.900. Public Participation Guidelines. 

§ l. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
content clearly indicates otherwise. 

"Board" means the Board of Medical Assistance 
Services. 

"Director" means the Director of the Department of 
Medical Assistance Services. 

"Department" or "DMAS" means the Department o! 
Medical Assistance Services. 

"Formation and development process" means those 
activities with respect to a specific regulation which occur 
between the publication of a notice of intent to develop or 
modify regulations, and the release of the proposed 
regulation for public comment. 

"Regulation" means any statement of general 
application, having the force of law, affecting the rights or 
conduct of any person, promulgated by an agency in 
accordance with the authority conferred on it by 
applicable basic law. 

§ 2. General information. 

A. Authority. 

Chapter 1.1:1 of Title 9 of the Code of Virginia, deals 
with the promulgation of rules and regulations. 
Specifically, § 9.6.14:7.1 directs agencies of the 
Commonwealth to develop public participation guidelines 
for soliciting the input of interested parties in the 
formation and development of regulations. Section 32.1-325 
of the Code of Virginia empowers the Board of Medical 
Assistance Services to make, adopt, and promulgate 
regulations. 

B. Purpose. 

These regulations are designed to . provide consistent, 
written guidelines in order to ensure input from interested 
parties at all stages of the regulatory process. 

C. Administration. 

The Board of Medical Assistance Services shall have the 
responsibility for promulgating regulations pertaining to 
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public input in the regulatory process. Pursuant to § 
32.1-324 C, the director shall have this responsibility and 
authority when the board is not in session, subject to such 
rules and regulations as may be prescribed by the board. 

D. Application of regulations. 

These regulations shall have general application 
throughout the Commonwealth. 

E. Application of the Administrative Process Act. 

The provisions of the Virginia Administrative Process 
Act, which is codified as Chapter 1.1:1 of Title 9 of the 
Code of Virginia, shall govern the adoption, amendment, 
modification, and revision of these regulations. All hearings 
deemed necessary by the director on such regulations, 
shall be conducted in accordance with § 9-6.14:7.1. 

§ 3. Identification of interested parties. 

A. Existing data. 

The department will maintain a list of those persons and 
organizations who have demonstrated an interest in certain 
program regulations in the past through participation in 
regulatory hearings, correspondence, or other activities 
with the department. 

B. Development of new lists. 

Periodically, the department shall publish a notice in 
The Virginia Register of Regulations, in a newspaper 
published at in Richmond, and in other major newspapers 
in Virginia localities, a request that any individual or 
organization interested in participating in the development 
of specific rules and regulations to notify the office of the 
director. Any persons or organizations identified in this 
process will be incorporated in the lists developed under § 
3 A. The director may periodically remove from the lists 
persons or organizations that request to be removed or 
who fail to respond to an inquiry regarding continued 
interest. 

§ 4. Notification of interested parties. 

A. Individual mailings. 

When the Director of DMAS determines that specific 
regulations need to be developed or modified, the program 
mey shall notify by mail the individuals and organizations 
identified in § 3 of these regulations. The notice shall 
include the title of the regulation to be developed or 
modified; a summary of the subject matter; the program 
contact person, mailing address, and telephone number; 
and the date by which a notice of a desire to participate 
in the formation and development process must be 
received. This rule shall not be mandatory where the 
department is formulating and developing regulations 
pursuant to court order, or federally required action or 
General Assembly action, but whenever time permits every 

effort will be made to provide such notice. 

B. Notice of intent. 

When the department determines that specific 
regulations need to be developed or modified, the 
department will publish a Notice of Intent in The Virginia 
Register of Regulations. This notice will include the title of 
the regulation to be developed or modified; a summary of 
the subject matter; the program contact person, mailing 
address and telephone number; and the date by which a 
notice of a desire to participate must be received. 

C. An announcement shall be sent to members of the 
Governor's Advisory Committee on the Medicare and 
Medicaid and the board of the department. 

§ 5. Solicitation of input from interested parties. 

A. Advisory panels. 

The department's rule-making is so frequent that the 
Governor's Advisory Committee on Medicare and Medicaid 
will function as the department's on-going advisory paneL 
Based on the scope and nature of the regulatory issue, the 
director may, at his discretion, establish a sole function 
advisory panel to assist in this development or 
modification. 

B. Membership of panels. 

Members of these sole-function advisory panels will be 
individuals and organization representatives identified 
under § 3 of these regulations and who have expressed 
the desire to participate in the department's regulatory 
process. Panel membership will consist of individuals 
oriented to the department, program issues and constraints 
of the intended regulations and representatives of entities 
governed by the proposed regulations. Advisory panels will 
consist of no less than three nor more than seven 
members. 

C. Operation of panels. 

Individual panels will establish their own operating 
procedure, but in every case a panel will meet once and 
then will decide on subsequent meetings. All panel and 
other comments on proposed regulations will be developed 
for each comment. A written report on the public and 
panel comments will be prepared and the subsequent 
decision or action recommended shall be prepared by 
departmental staff and submitted to the Board of the 
Department of Medical Assistance Services for review and 
approvaL 

D. Exceptions. 

The use of an advisory panel may be waived at the 
director's discretion when: 

1. There is no response to the notice of intent, 
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2. The office of the Attorney General determines that 
regulations are promulgated to comply with state or 
federal law or federal regulation and that no agency 
discretion is involved, or 

3. When the program is formulating and developing 
regulations pursuant to a court order. 

E. Other comments. 

All persons and organizations who notify the Department 
of Medical Assistance Services under § 4 of their desire to 
comment shall be provided an opportunity to examine 
regulations in their developmental stage and to provide 
written comments on these regulations to the department. 
The department shall document the receipt of these 
comments and will respond to all comments. This rule 
shall not be mandatory when the department is 
formulating and developing regulations pursuant to a court 
order but every effort will be made to comply. 

§ 6. Administrative Process Act procedures. 

After regulations have been developed according to 
these guidelines they shall be submitted for public 
comment in accordance with the Administrative Process 
Act. 

VA.R. Doc. No. R94-216; Filed November 9, 1993, 1:50 p.m. 

BOARD OF PROFESSIONAL AND OCCUPATIONAL 
REGULATION 

Title !l1 Regulation: VR 190·00·04. Public Participation 
Guidelines. 

Statutory Authority: §§ 9·6.14:7.1 and 54.1-310 of the Code 
of Virginia. 

!:Y.lllll; Hearing Date: N 1 A - Written comments may be 
submitted until February 10, 1994. 

(See Calendar of Events section 
for additional information) 

fu!sis; The statutory authority for the board to promulgate 
the Public Participation Guidelines is found in § 54.1·310 
of the Code of Virginia. The board is empowered to 
conduct studies and promulgate regulations setting 
standards for licensure of professions and occupations. 

Puroose: The purpose of this regulatory action is to 
implement the requirements of the Administrative Process 
Act (APA) and the revisions to the APA made by the 1993 
Virginia General Assembly by establishing procedures to 
be followed by the board in soliciting, receiving and 
considering public comment. 

Substance: The proposed Public Participation Guidelines 
contain substantially similar language as the emergency 
Public Participation Guidelines promulgated in June 1993, 
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which are currently in effect. Therefore, there is no 
change from the current status of the law. 

Issues: The issues of the proposed PPG's are such that the 
public has the advantage of participating in the 
development of the regulations. With the participation of 
the public, they will become more familiar with the 
contents and expectations of the regulations. The 
advantage to the agency is such that with public 
knowledge of the regulations, the agency should save 
considerable staff time in explaining, implementing and 
enforcing the regulations. 

Estimated Impact: The proposed Public Participation 
Guidelines affect approximately 210,000 individuals licensed 
by various boards and advisory committees within the 
Department of Professional and Occupational Regulation. 
The regulations also apply to the general public, 
associations and other related groups to ensure their 
participation in the regulatory process. 

Since the proposed public participation guidelines are 
substantially similar to the current emergency public 
participation guidelines, there will be no additional cost to 
the agency in the implementation of and compliance with 
this regulation. 

Summary: 

The Board of Professional and Occupational 
Regulation's Public Participation Guidelines (PPG's) 
provide an opportunity for public participation in the 
promulgation process of regulations. The Department 
of Professional and Occupational Regulation (the 
agency) will maintain a mailing list to notify persons 
and organizations of intended regulatory action. The 
agency will mail such documents as "Notice of 
Intended Regulatory Action," "Notice of Comment 
Period" and a notice that final regulations have been 
adopted. The PPG's wz11 outline the necessary 
procedures for being placed on or deleted from the 
mailing list. The "Notice of Intended Regulatory 
Action" will provide for a comment period of at least 
30 days and will state whether or not a public 
hearing will be held. The PPG's give specific instances 
on when the agency must hold a comment period and 
when the agency must reevaluate the regulations. The 
PPG's establish the procedures for formulation and 
adoption of regulations and the procedures to be 
taken when substantial changes have been made prior 
to final adoption of the regulations. The use of and 
input from advisory committees to formulate 
regulations are established in the PPG's, The PPG's 
specify what meetings and notices will be published 
in The Virginia Register. 

VR 190-00-04. Public Participation Guidelines. 

§ I. Definitions. 

The following words and terms, when used in this 

Monday, November 29, 1993 

1147 



Proposed Regulations 

regulation, shall have the following meanz'ng unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter I.I:I (§ 
9.fl.l4:I et seq) of Title 9 of the Code of Virginia. 

"Agency" or "board" means the Board of Professional 
and Occupational Regulation. 

"Person" means an individua~ a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

§ 2. Mmling list. 

The agency will maintain a list of persons and 
organizations who will be mailed the following documents 
as they become available: 

I. "Notice of Intended Regulatory Action" to 
promulgate or repeal regulations. 

h 
\ . 

2. "Notice of Comment Period" and public earmgs, 
the subject of which 1s proposed or existing 
regulations. 

3. Notice that the final regulations have been 
adopted. 

Failure of these persons and organizations to receive 
the documents for any reason shall not affect the validity 
of any regulations otherwise properly adopted under the 
Administrative Process Act. 

§ 3. Placement on the mailing list; deletion. 

Any person wishing to be placed on the mailing list 
may do so by writing the agency. In addition, the agency, 
at its discretion, may add to the list any person, 
organization, or publication it believes will serve the 
purpose of responsible participation in the formation or 
promulgation of regulations. Persons on the list will be 
provided all information stated in § 2. IndiVIduals and 
organizations may be periodically requested to indicate 
their desire to continue to receive documents or be 
deleted from the list. When mail is returned as 
undehverabte, individuals and organizations wzll be deleted 
from the list. 

§ 4. Petition for rulemaking. 

Any person may petition the agency to adopt or amend 
any regulation. Any petition received shall appear on the 
next agenda of the agency. The agency shall consider and 
respond to the petition within I 80 days. The agency shall 
have sole authority to dispose of the petition. 

§ 5. Notice of intent. 

At least 30 days prior to the filing of the "Notice of 
Comment Period" and the proposed regulations as 

required by § 9-6.I4:7.I of the Code of Virginia, the 
agency Will publish a "Notice of Intended Regulatory 
Action." This notice will provide for at least a 30-day 
comment period and shall state whether or not they 
1ntend to hold a public hearing. The agency is required to 
hold a hearing on proposed regulation upon request by 
the Governor or from 25 or more persons. Further, the 
notice shall describe the subject matter and intent of the 
planned regulation. Such notice shall be transmitted to 
the Registrar of Regulations for inclusion in The Virginia 
Register. 

§ 6. Informational proceedings or public hearings for 
existing rules. 

Within two years of the promulgation of a regulation, 
the agency shall evaluate it for effectiveness and 
continued need. The agency shall conduct an informal 
proceed1ng which may take the form of a public hearing 
to receive public comment on existing regulation. Notice 
of such proceedings shall be transmitted to the Registrar 
for inclusion in The Virginia Register. Such proceedings 
may be held separately or in conjunction with other 
informational proceedings. 

§ 7. Notice of formulation and adoption. 

At any meeting of the agency or a subcommittee where 
it is anticipated the formation or adoption of regulation 
will occur, the subject matter shall be transmitted to the 
Registrar for inclusion in The Virginia Register. 

If there are one or more changes with substantial 
impact on a regulation, any person may petition the 
agency within 30 days from the publication of the final 
regulation to request an opportunity for oral or written 
submittals on the changes to the regulations. If the 
agency received requests from at least 25 persons for an 
opportunity to make oral or written comment, the agency 
shall suspend the regulatory process for 30 days to solicit 
additional public comment, unless the agency determines 
that the changes made are minor or inconsequential in 
their impact. 

If the Governor finds that one or more changes with 
substantial impact have been made to proposed 
regulation, he may suspend the regulatory process for 30 
days to require the agency to solicit further public 
comment on the changes to the regulation. 

A draft of the agency's summary description of public 
comment shall be sent by the agency to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. 

§ 8. Advisory committees. 

The board intends to appoint adviSory committees as it 
deems necessary to provide adequate participation in the 
formation, promulgation, adoption, and review of 
regulations. Such committees are particularly appropriat~ 
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when other interested parties may possess specific 
expertise in the area of proposed regulation. The advisory 
committee shall only provide recommendations to the 
agency and shall not participate in any final decision 
making actions on a regulation. 

When identifying potential advisory committee members 
the agency may use the following: 

1. Directories of organizations related to the 
profession, 

2. Industry, professional and trade associations' 
mailing lists, and 

3. Lists of persons who have previously participated 
in public proceedings concerning this or a related 
issue. 

§ 9. Applicability. 

Sections 2 through 4, 6, and 8 shall apply to all 
regulations promulgated and adopted in accordance with 
§ 9-6.14:9 of the Code of Virginia except those regulations 
promulgated in accordance with § 9-6.14:4.1 of the 
Administrative Process Act. 

VA.R. Doc. No. R94-248; Filed November 10, 1993, 11:51 a.m. 

REAL ESTATE APPRAISER BOARD 

Title Q.! Regulation: VR 583-01-l. Public Participation 
Guidelines (REPEALING). 

VA.R. Doc. No. R94-221; Filed November 9, 1993, 11:50 a.m. 

Title Q.! Regulation: VR 583-01-1:1. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2013 of the Code 
of Virginia. 

Public Hearing Date: N 1 A - Written comments may be 
submitted until February 10, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: The statutory authority for the Real Estate 
Appraiser Board to promulgate the Public Participation 
Guidelines is found in § 54.1·2013 of the Code of Virginia. 
The board is empowered to promulgate regulations to do 
all things required or expected of a state appraiser 
certifying and licensing agency under Title 11 of the 
Financial Institutions Reform, Recovery and Enforcement 
Act of 1989 (12 U.S.C. § 3301 et seq.). 

Purpose: The purpose of this regulatory action is to 
implement the requirements of the Administrative Process 
Act (APA) and the revisions to the APA made by the 1993 
Virginia General Assembly by establishing procedures to 
be followed by the board in soliciting, receiving and 
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considering public comment. 

Substance: The proposed Real Estate Appraiser Board 
Public Participation Guidelines contain substantially similar 
language as the emergency guidelines, which are currently 
in effect. Therefore, there is no change from the current 
status of the law. 

Issues: The issues of the proposed PPG's are such that the 
public has the advantage of participating in the 
development of the appraiser licensure regulations. With 
the participation of the public, they will become more 
familiar with . the contents and expectations of the 
regulations. The advantage to the agency is such that with 
public knowledge of the regulations, the agency should 
save considerable staff time in explaining, implementing 
and enforcing the regulations. 

Estimated Impact: Since the proposed public participation 
guidelines are substantially similar to the current 
emergency public participation guidelines, there will be no 
additional cost to the agency in the implementation of and 
compliance with this regulation. 

Summary: 

The Real Estate Appraiser Board Public Participation 
Guidelines (PPG's) mandate public participation in the 
promulgation process of appraiser licensure. The 
Department of Professional and Occupational 
Regulation (the agency) will maintain a mailing list to 
notify persons and organizations of intended 
regulatory action. The agency wlll mail such 
documents as "Notice of Intended Regulatory Action," 
"Notice of Comment Period" and a notice that final 
regulations have been adopted. The PPG's wzll outline 
the necessary procedures for being placed on or 
deleted from the mailing list. The "Notice of Intended 
Regulatory Action" wl1! provide for a comment period 
of at least 30 days and will state whether or not a 
public hearing will be held. The PPG's give specific 
instances on when the agency must hold a comment 
period and when the agency must reevaluate the 
regulations. The PPG's establish the procedures for 
formulation and adoption of regulations and the 
procedures to be taken when substantial changes 
have been made prior to final adoption of the 
regulations. The use of and input from advisory 
committees to formulate regulations are established in 
the PPG's. The PPG's specify what meetings and 
notices will be published in The Virginia Register. 

VR 583-01-1:1. Public Participation Guidelines. 

§ 1. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
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9-6.14:1 et seqJ of Title 9 of the Code of Virginia. 

"Agency" or "board" means the Real Estate Appraiser 
Board. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

§ 2. Mazling list. 

The agency will maintain a list of persons and 
organizations who will be mailed the following documents 
as they become available: 

1. "Notice of intended Regulatory Action" to 
promulgate or repeal regulations. 

2. "Notice of Comment Period" and public hearings. 
the subject of which is proposed or existing 
regulations. 

3. Notice that the final regulations have been 
adopted. 

Failure of these persons and organizations to receive 
the documents for any reason shall not affect the validity 
of any regulations otherwise properly adopted under the 
Administrative Process Act. 

§ 3. Placement on the mailing list; deletion. 

Any person wishing to be placed on the mazling list 
may do so by writing the agency. In addition, the agency, 
at its discretion, may add to the list any person, 
organization, or publication it believes will serve the 
purpose of responsible participation in the formation or 
promulgation of regulations. Persons on the list will be 
provided all information stated in § 2. Individuals and 
organizations may be periodically requested to indicate 
their desire to continue to receive documents or be 
deleted from the list. When mail is returned as 
undeliverable, individuals and organizations will be deleted 
from the list. 

§ 4. Petition for rulemaking. 

Any person may petition the agency to adopt or amend 
any regulation. Any petition received shall appear on the 
next agenda of the agency. The agency shall consider and 
respond to the petition within 180 days. The agency shall 
have sole authority to dispose of the petition. 

§ 5. Notice of intent. 

At least 30 days prior to the filing of the "Notice of 
Comment Period" and the proposed regulations as 
required by § 9-6.14:7.1 of the Code of Virginia, the 
agency will publish a "Notice of Intended Regulatory 
Action." This notice will provide for at least a 30-day 
comment period and shall state whether or not they 

intend to hold a public hearing. The agency ,:, required to 
hold a hearing on proposed regulation upon request by 
the Governor or from 25 or more persons. Further, the 
notice shall describe the subject matter and intent of the 
planned regulation. Such notice shall be transmitted to 
the Registrar of Regulations for inclusion in The Virginia 
Register. 

§ 6. Informational proceedings or public hearings for 
existing rules. 

Within two years of the promulgation of a regulation, 
the agency shall evaluate it for effectiveness and 
continued need. The agency shall conduct an informal 
proceeding which may take the form of a public hearing 
to receive public comment on existing regulation. Notice 
of such proceedings shall be transmitted to the Registrar 
for inclusion in The Virginia Register. Such proceedings 
may be held separately or in conjunction with other 
informational proceedings. 

§ 7. Notice of formulation and adoption. 

At any meeting of the agency or a subcommittee where 
it is anticipated the formation or adoption of regulation 
will occur, the subject matter shall be transmitted to the 
Registrar for inclusion in The Virginia RegiSter. 

If there are one or more changes with substantial 
impact on a regulation, any person may petition the 
agency within 30 days from the publication of the final 
regulation to request an opportunity for oral or written 
submittals on the changes to the regulations. If the 
agency received requests from at least 25 persons for an 
opportunity to make oral or written comment, the agency 
shall suspend the regulatory process for 30 days to solicit 
additional public comment, unless the agency determines 
that the changes made are minor or inconsequential in 
their impact. 

If the Governor finds that one or more changes with 
substantial impact have been made to proposed 
regulation, he may suspend the regulatory process for 30 
days to require the agency to solicit further public 
comment on the changes to the regulation. 

A draft of the agency's summary description of public 
comment shall be sent by the agency to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. 

§ 8. Advisory committees. 

The board intends to appoint advisory committees as it 
deems necessary to provide adequate participation in the 
formation, promulgation, adoptiOn, and review of 
regulations. Such committees are particularly appropriate 
when other interested parties may possess speczfic 
expertise in the area of proposed regulation. The advisory 
committee shall only provide recommendations to the 
agency and shall not participate in any final decision 
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making actions on a regulation. 

When identifying potential advisory committee members 
the agency may use the following: 

1. Directories of organizations related to the 
profession, 

2. Industry, professional and trade associations' 
mailing lists, and 

3. Lists of persons who have previously participated 
in public proceedings concerning this or a related 
issue. 

§ 9. Applicability. 

Sections 2 through 4, 6, and 8 shall apply to all 
regulations promulgated and adopted in accordance with 
§ 9-6.14:9 of the Code of Virginia except those regulations 
promulgated in accordance with § 9-6.14:4.1 of the 
Administrative Process Act. 

VA.R. Doc. No. R94·220; Filed November 9, 1993, 11:50 a.m. 

VIRGINIA WASTE MANAGEMENT BOARD 

Title Qf Regulation: VR 672-01-l:L Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-1402 of the Code 
of Virginia. 

Public Hearing Date: January 6, 1994 - 7 p.m. 
Written comments may be submitted until 4 p.m. on 
January 31, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 9-6.14:7.1 of the Administrative Process Act 
(APA) requires each agency to develop, adopt and use 
public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Furthermore, § 
10.1-1402 of the Virginia Waste Management Act authorizes 
the Virginia Waste Management Board (board) to issue 
regulations as may be necessary to carry out its powers 
and duties required by the Act and consistent with federal 
statutes and regulations. 

Pumose: The APA requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
the procedures to be followed by the agency for soliciting 
input from the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
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interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety or 
welfare. They also require the agency promulgating a 
regulation to respond to citizens' comments. 

Substance: The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands the board's procedures for establishing 
and maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; expands 
the information required in the Notice of Intended 
Regulatory Action to include a description of the subject 
matter and intent of the planned regulation and to include 
a statement inviting comment on whether the agency 
should use the participatory approach to assist in 
regulation development; expands the information required 
in the Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification for the 
new provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that a draft 
summary of comments be sent to all public commenters 
on the proposed regulation at least five days before final 
adoption of the regulation. 

Issues: Overall, the proposed amendments present a 
clearer, expanded set of guidelines for use by the board 
and the public during the adoption, amendment, or repeal 
of regulations; they require the board to present additional 
information for use by the public in understanding and 
commenting on regulatory actions; and they are consistent 
with the guidelines of the other agencies within the 
Natural Resources Secretariat. The agency does not 
believe the proposed guidelines present any disadvantages 
for the public. 

Estimated Impacts: No financial impact on regulated 
entities or the public is expected from the adoption of this 
proposal since the proposal only imposes requirements on 
the board. Regulated entities and the public should benefit 
from the adoption in that the guidelines used by the 
different environmental agencies will be consistent. In 
addition, the amount and types of information made 
available to regulated entities and the public will increase. 

Affected Locality: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on the board. Localities should 
benefit from the adoption in that the guidelines require 
the board to present information relating to any locality 
which may bear any identified disproportionate material 
impact resulting from a regulation which would not be 
experienced by other localities. 

Aoolicable Federal Requirements: While there are federal 
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requirements for public involvement in_ regulation 
development, the adoption of public participation guidelines 
is governed by the state's Administrative Process Act. 

Summary: 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
gwdelines which wl1! comply with new provisions of 
the Administrative Process Act (APA) enacted by the 
1993 General Assembly. These proposed amendments 
will establish, in regulation, various provisions to 
ensure that interested persons have the necessary 
information to comment in a meaningful, timely 
fashion during all phases of the regulatory process. 
These proposed amendments are consistent with those 
of the other agencies within the Natural Resources 
Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period,· 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations,· 
expands the information required in the Notice of 
intended Regulatory Action to include a description of 
the subject matter and intent af the planned 
regulation and to include a statement inviting 
comment on whether the agency should use the 
participatory approach to assist in regulation 
development,· expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

VR 672-01-I :I. Public Participation Guidelines. 

§ I. Definitions. 

A. The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Agency" means the Virginia Department of waste 
MaAagemeat Environmental Quality . 

"Approving authority" or "board" means the Virginia 
Waste Management Board. 

"Director" means the director of the Department of 
waste MaAage!Reat Environmental Quality or his designee. 

"Environmental Protection Law" means the provisions 
found in lite GOOe of Virginia statutory law authorizing the 
approving authority or agency, or both, to make 
regulations er decide eases or containing procedural 
requirements thereof including but not limited to Chapter 
14 (§ 10.1-1400 et seq) of Title 10.1 of the Code of 
Virginia . 

"Formal hearing" means agency processes other than 
those informational or factual inquiries of an informal 
nature provided in § 9·6.14:7.1 of the Administrative 
Process Act and includes only opportunity for private 
parties to submit factual proofs in formal proceedings as 
proVIded in § 9-6.14:8 of the Administrative Process Act. 

"Participatory approach" means a method for the use 
of (i) standing advisory committees, (ii) ad hoc advisory 
groups or panels, (iiz) consultation with groups or 
individuals registering interest in working with the 
agency, or (iv) any combination thereof in the formation 
and development of regulations for agency consideration. 
When an ad hoc advisory group is formed, the group 
shall include representatives of the regulated community 
and the general public. The decisions as to the 
membership of the group shall be at the discretion of the 
director. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

"Public hearing" means an informal proceeding, held in 
conjunction with the Notice of Public Comment and 
similar to that provided for in § 9-6.14:7.1 of the 
Administrative Process Act, held to afford persons an 
opportunity to submit views and data relative to 
regulations on which a decision of the board is pending. 

"Public meeting" means an informal proceeding 
conducted by the agency in conjunction with the Notice 
of Intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

B. Unless specifically defined in the Environmental 
Protection Law or in this regulation, terms used shall have 
the meanings commonly ascribed to them. 

§ 2. General. 

A. The procedures in § 3 of this regulation shall be used 
for soliciting the input of interested persons in the lnltiiH 
formation and development, amendment or repeal of 
regulations in accordance with the Administrative Process 
Act. This regulation does not apply to regulations' 
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exempted from the provisions of the Administrative 
Process Act ( § 9-6.14:4.1 A and B) or excluded from the 
operation of Article 2 of the Administrative Process Act (§ 
9-6.14:4.1 C) 

'&. M tile diserelieH eJ' tile ·~~FS'fiHg aatharily "" tile 
age<>ey; tile praeeflares in t 6 may he sup~lemeatefl 16 
l'ffl"lt!e aflfliliaHal j'lHblle ~artieipatiea in tile regala!iea 
aflep!ieH j'lf'6eeSS "' as seeessary !R meet !etleFa+ 
FEEJ:HiFEffiE:A:ts. 

&.- B. The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation alherwise 
adapted in accordance will> ll>ls regalatien . 

&. C. Any person may petition the approving authority 
for the adoption, amendment or repeal of a regulation. 
The petition, at a minimum, shall contain the following 
information: 

1. Name of petitioner; 

2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
amendment to a specific regulation or regulations; 

5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting documents, as applicable. 

The approving authority shall provide a written response 
to such petition within 180 days from the dale the petition 
was received. 

§ 3. Public participation procedures. 

A. The agency shall establish and maintain a list or lists 
consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the agency. In addition, the agency, at its discretion, may 
add to any list any person, organization or publication it 
believes will be interested in participating in the 
promulgation of regulations. Individuals and organizations 
may be periodically requested to indicate their desire to 
continue to receive documents or be deleted from a list. 
When mail is returned as undeliverable, or upon their 
request, individuals and organizations may be deleted 
from any list at the discretion of the agency. 

B. Whenever the approving authority so directs or upon 
its own initiative, the agency may commence the 
~egulation adoption process and proceed to draft a 
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proposal according to these procedures. 

C. 'fl>e ageHey sllftll ffifflT "" afl bee atlvisory gft>"f' er 
~ a staHEiiRg a8visery eemmittee ffi assist ffi fl:te 
<!railing aoo lormatiea e4 tile prepesal 1lft!ess tile 
approving aatherity speeilieally aatherizes the ageHey 16 
preeeee witheH! atilizing aa aa bee aavisery gft>"f' "" 
staR<Iiflg advisory committee. Wilen ftfl afl bee advisory 
gft>"f' is l6i'ffied; SHCl> afl bee a<lvisery gft>"f' sllftll ifteffit!e. 
represeatatives e.f ffte reg1:1late6 eemmHnHy Et:ftfi tfte 
geaerel ~ The agency shall use the participatory 
approach to assist in the development of the proposal or 
use one of the following alternatives: 

I. Proceed without using the participatory approach if 
the approving authority specifically authorizes the 
agency to proceed without using the participatory 
approach. 

2. Include in the Notice of Intended Regulatory Action 
(NOIRA) a statement inviting comment on whether 
the agency should use the participatory approach to 
assist the agency in the development of the proposal. 
If the agency receives written responses from at least 
five persons during the associated comment period 
indicating that the agency should use the 
participatory approach, the agency will use the 
participatory approach requested. Should different 
approaches be requested, the director shall determine 
the spectfic approach to be uttlized. 

D. The agency shall issue a fl6tiee e4 iatentled 
rega!atery ae!ien (NOIRA) NOIRA whenever it considers 
the adoption, amendment or repeal of any regulation. 

!. The NOIRA shall include, at least, the following: 

a. A description of the subject matter of the 
planned regulation. 

b. A description of the intent of the planned 
regulation. 

tt c. A brief statement as to the need for regulatory 
action. 

-lr. d. A brief description of alternatives available, if 
any, to meet the need. 

e:- e. A request for comments on the intended 
regulatory action, to include any ideas to assist the 
agency in the flm!ting alffi !ormation !Jf aey 
prepesee regalatien <leveleped parsaant 16 tile 
NBfRA development of any proposal . 

fr.- f. A request for comments on the costs and 
benefits of the stated alternatives or other 
alternatives. 

g. A statement of the agency's intent to hold at 
least one public hearing on the proposed regulation 
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after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
agency should use the participatory approach to 
assist the agency in the development of any 
proposal. This statement shall only be required 
when the agency makes a decision to pursue the 
alternative provided in subdivision C 2 of this 
section. 

2. The agency shall hold at least one public meeting 
whenever it considers the adoption, amendment or 
repeal of any regulation unless the approving authority 
specifically authorizes the agency to proceed without 
holding a public meeting. 

In those cases where a public meeting(s) will be held, 
the NO!RA shall also include the date, not to be less 
than 30 days after publication in The Virginia Register 
of Regulations . time and place of the public 
meeting(s). 

3. The public comment period for NOIRAs under this 
section shall be no less than 30 days after publication 
in The Virginia Register of Regulations . 

E. The agency shall disseminate the NOIRA to the 
public via the following: 

I. Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

F. After consideration of public input, the agency may 
~repaPe complete the draft proposed regulation and any 
supporting documentation required for review. If aa- ad 
lt8e advisory llffllill !J.as beeR established the participatory 
approach is being used , the draft regulation shall be 
developed in consultation with such group. A summary or 
copies of the comments received in response to the 
NO!RA shall be distributed to the at! lt8e aavisery llffllill 
participants during the development of the draft 
regulation. This summary or copies of the comments 
received in response to the NOIRA shall also be 
distributed to the approving authority. 

G. Upon approval of the draft proposed regulation by 
the approving authority, the agency shall publish a Notice 
of Public Comment (NOPC) and the proposal for public 
comment. 

H. The NOPC shall include at least the following: 

!. The notice of the opportunity to comment on the 
proposed regulation, location of where copies of the 
draft may be obtained and name, address and 
telephone number of the individual to contact for 
further information about the proposed regulation. 

~ A aeseriptiea ef previsions ef 11>e proposed 
regelatiea wftleft are .....re restrieli'.'e lllaft applieaale 
fet!er-al re~eiremea!s, legelher wilit 11>e reasoo wily 
tfte ffi6f'e FesfFietive fiFSViSiSRS are needefr. 

&. 2. A request for comments on the costs and 
benefits of the proposal. 

3. The identity of any locality particularly affected by 
the proposed regulation. For purposes of these 
guidelines the term "locality particularly affected" 
means any locality which bears any identified 
disproportionate material impact which would not be 
experienced by other localities. 

4. A statement that an analysis of the following has 
been conducted by the agency and is available to the 
public upon request: 

a. A statement of purpose: wily 11>e regelaliaa is 
!>F6!>6Se<l arul 11>e <lesire<l eru! FeSllli "' aBjeeli\•e ef 
11>e regulatiea the rationale or justification for the 
new provisions of the regulation, from the 
standpoint of the public's health, safety or welfare . 

b. A statement of estimated impact: 

(I) NHmber Projected number and types of 
regulated entities or persons affected. 

(2) Projected cost . expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where an agency is unable to 
quantify projected costs, it shall offer qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the agency for implementation 
and enforcement. 

( 4) The beneficial impact the regulation is designed 
to produce. 

c. An explanation of need for the proposed 
regulation and potential consequences that may 
result in the absence of the regulation. 

d. An estimate of the impact of the proposed 
regulation upon small businesses as defined in § 
9-199 of the Code of Virginia or organizations in 
Virginia. 

e. A description of provisions of the proposed 
regulation which are more restrictive than 
applicable federal requirements, together with ·the 
reason why the more restrictive provisions are 
needed. 
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e; f A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the agency believes that the proposed regulation is 
the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the proposed regulation. 

fo g. A schedule setting forth when, after the 
effective date of the regulation, the agency will 
evaluate it for effectiveness and continued need. 

5. The date, time and place of at least one public 
hearing held in accordance with § 9-6.14:7.1 of the 
Code of Virginia to receive comments on the proposed 
regulation. '1ft ll!6se ease!l Wl>ere ll!e agency elee!s le 
eeaaHet fli> e•riaealial aeariag, ll!e ft&!iee sOOH ia!lleate 
!bat ll!e "''i!leat!al l!ooffilg wffi be lteld if> aeeer<iaaee 
wltR t ~ M ll!e G00e M VirgiRia. The public 
hearing(s) may be held at any time during the public 
comment period and, whenever practicable, no less 
than W 15 days prior to the close of the public 
comment period. The public hearlng(s) may be held 
ln such locatlon(s) as the agency determines will best 
facilitate input from interested persons. In those cases 
where the agency elects to conduct a formal hearing, 
the notice shall indicate that the formal hearing shall 
be held in accordance with § 9-6.14:8 of the Code of 
Virginia. 

I. The public comment period shall close no less than 60 
days after publication of the NOPC in The Virginia 
Register of Regulations . 

J. The agency shall disseminate the NOPC to the public 
via the following: 

L Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations. 

b. Publication in a newspaper of general circulation 
published at the state capital and such other 
newspapers as the agency may deem appropriate. 

2. Distribution by mail to persons on the lists 
established under subsection A of this section. 

K. The agency shall prepare a summary of comments 
received in response to the NOPC and the agency's 
response to the comments received. The agency shall send 
a draft of the summary of comments to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. The agency shall 
submit the summary and agency response and, if 
requested, submit the full comments to the approving 
authority. The summary, the agency response and the 
comments shall become a part of the agency file and 
after final action on the regulation by the approving 
authority, made available, upon request, to interested 

Vol. 10, Issue 5 

Proposed Regulations 

persons. 

!.. If the agency determines that the process to adopt, 
amend or repeal any regulation should be terminated after 
approval of the draft proposed regulation by the approving 
authority, the agency shall present to the approving 
authority for their consideration .a recommendation and 
rationale for withdrawal of the proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

§ 4. Transition. 

A. All regulatory actions for which a NOIRA has been 
published ln The Virginia Register of Regulations prior to 
~ 2-1, W9a; the effective date of this regulation shall 
be processed in accordance with the ¥R 672 91 !, 
emergency amendments to VR 672·01-1:1 Public 
Participation Guidelines which are effective from .June 30, 
1993, until June 29, 1994, unless sooner modified or 
vacated or superseded by permanent regulations . 

B. This regulation when effective shall supersede and 
repeal emergency amendments to VR 672·01-1:1 Public 
Participation Guidelines which became effective on June 
30, 1993. All regulatory actions for which a NOIRA has 
not been published in The Virginia Register of Regulations 
prior to Jaa•ary 2-1, W9a; the effective date of this 
regulation shall be processed in accordance with this 
regulation (VR 672-01-1:1). 

VA.R. Doc. No. R94·245; Filed November 10, 1993, ll:29 a.m. 

******** 

Withdrawal of Proposed Regulation 

The Virginia Waste Management Board has WITHDRAWN 
the proposed regulation entitled, "VR 672-40-01, Regulated 
Medical Waste Management Regulations," that was 
published in 9:18 V A.R. 3043'3081 May 31, 1993. The board 
subsequently proposed this regulation in 10:4 VA.R. 656-712 
November 15, 1993, as "VR 672·40-01:1, Regulated Medical 
Waste Management Regulations." 

VA.R. Doc. No, R94·194; Filed November 3, 1993, 4:14 p.m. 

STATE WATER CONTROL BOARD 

Title Q.f Regulation: ¥R 689 19 91:1 VR 680-41-01:1. Public 
Participation Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 62.1-44.15 of the Code 
of Virginia. 

Public Hearing Date: January 6, 1994 - 7 p.m. 
Written comments may be submitted until 4 p.m. on 
January 31, 1994. 

(See Calendar of Events section 
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for additional information) 

Basis· Section 9-6.14:7.1 of the Administrative· Process Act 
(APA) requires each agency to develop, adopt and use 
public participation guidelines for soliciting the input of 
interested persons in the formation and development of its 
regulations. Such guidelines shall not only be used prior to 
the formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Section 
62.1-44.15(7) of the State Water Control Law authorizes the 
State Water Control Board (board) to adopt rules 
governing the procedures of the board with respect to (i) 
hearings, (ii) the filing of reports, (iii) the issuance of 
certificates and special orders, and (iv) all other matters 
relating to procedure, and to amend or cancel any rule 
adopted. 

Purpose: The APA requires agencies to adopt public 
participation guidelines prior to initiating the promulgation 
of any regulation. These proposed amendments set forth 
the procedures to be followed by the agency for soliciting 
input from the public during all phases of the regulatory 
process. As such, they are the primary means for the 
public, regulated entities, environmental groups and other 
interested persons to provide meaningful input on the 
effects of a proposed action to their health, safety or 
welfare. They also require the agency promulgating a 
regulation to respond to citizens' comments. 

Substance: The proposed amendments contain a number of 
new provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means the 
methods for the use of an ad hoc advisory group or panel, 
standing advisory committee, consultation with groups or 
individuals or a combination of methods; requires the use 
of the participatory approach upon the receipt of written 
requests from five persons during the associated comment 
period; expands the board's procedures for establishing 
and maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; expands 
the information required in the Notice of Intended 
Regulatory Action to include a description of the subject 
matter and intent of the planned regulation and to include 
a statement inviting comment on whether the agency 
should use the participatory approach to assist in 
regulation development; expands the information required 
in the Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification for the 
new provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that a draft 
summary of comments be sent to all public commenters 
on the proposed regulation at least five days before final 
adoption of the regulation. 

Issues· Overall, the proposed amendments present a 
clearer, expanded set of guidelines for use by the board 
and the public during the adoption, amendment, or repeal 
of regulations; they require the board to present additional 
information for use by the public in understanding and 

commenting on regulatory actions; and they are consistent 
with the guidelines of the other agencies within the 
Natural Resources Secretariat. The agency does not 
believe the proposed guidelines present any disadvantages 
for the public. 

Estimated Impacts: No financial impact on regulated 
entities or the public is expected from the adoption of this 
proposal since the proposal only imposes requirements on 
the board. Regulated entities and the public should benefit 
from the adoption in that the guidelines used by the 
different environmental agencies will be consistent. In 
addition, the amount and types of information made 
available to regulated entities and the public will increase. 

Affected Locality: No locality will be particularly affected 
by the adoption of this regulation since the regulation only 
imposes requirements on the board. Localities should 
benefit from the adoption in that the guidelines require 
the board to present information relating to any locality 
which may bear any identified disproportionate material 
impact resulting from a regulation which would not be 
experienced by other localities. 

Applicable Federal Requirements; While there are federal 
requirements for public involvement in regulation 
development, the adoption of public participation guidelines 
is governed by the state's Administrative Process Act. 

Summary: 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the Administrative Process Act ( AP A) enacted by the 
1993 General Assembly. These proposed amendments 
will establish, in regulation, various provisions to 
ensure that interested persons have the necessary 
infonnation to comment in a meaningful, timely 
fashion during all phases of the regulatory process. 
These proposed amendments are consiStent with those 
of the other agencies within the Natural Resources 
Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned 
regulation and to include a statement inviting 
comment on whether the agency should use the 
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participatory approach to assist in regulation 
development; expands the informatiOn required in the 
Notice of Public Comment to include the identity of 
localities. affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

§ 1. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

''Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

''Agency" means the admiaistrative ageaey &f the &tale 
Water Gefi!f6l Be&ffi; iae!adlag slalf; ere., es!abtished 
paFSBant Ia the Eaviranmenla! Prstectiea taw lllel 
im~lemeats programs aft<! provides admiaislra!ive ~ 
Ia the ap~reviag aathariiy Department of Environmental 
Quality . 

"Approving authority" means the collegial body of the 
State Water Control Board, established pursuant to the 
Environmental Protection Law as. the legal authority to 
adopt regulations. 

"Director" means the el!eeative director of the &tale 
Water Gefi!f6l ll<laffi Department of Environmental Quality 
or his designee. 

"Environmental Protection Law" means the provisions 
found in the teda &f Virginia statutory law authorizing the 
approving authority or agency or both. to make regulations 
6f' tleeMe eases or containing procedural requirements 
thereof including, but not limited to, Chapter 3.1 (§ 
62.1-44.2 et seq.), Chapter 3.2 (§ 62.1-44.36 et seq.), 
Chapter 24 (§ 62.1-242 et seq.), and Chapter 35 (§ 62.1-254 
et seq.) of Title 62.1 of the Code of Virginia. 

"Formal hearing" means agency processes other than 
those informational or factual inquiries of an informal 
nature provided in § 9-6.14:7.1 of the Administrative 
Process Act and includes only opportunity for private 
parties to submit factual proofs in evidential hearings as 
provided in § 9-6.14:8 of the Administrative Process Act. 

"Locality particularly affected" means any locality 
which bears any identified disproportionate material 
impact which would not be experienced by other 
localities. 

"Participatory approach" means a method for the use 
of (i) standing advisory committees, (ii) ad hoc advisory 
groups or panels, (iil) consultation with groups or 
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individuals registering interest in working with the 
agency, or (iv) any combination thereof in the formation 
and development of- regulations for agency consideration. 
When an ad hoc advisory group is formed, the group 
shall include representatives of the regulated community 
and the general public. The decisions as to the 
membership of the group shall be at the discretion of the 
director. 

"Person" means an individual, corporation, partnership, 
association, a governmental body, a municipal corporation, 
or any other legal entity. 

"Public hearing" means an informal proceeding, held in 
conjunction with .. the Notice of Public Comment and 
similar to that provtded for in § 9-6.14:7.1 of the 
Administrative Process Act, to afford persons an 
opportunity to submit vtews and data relative to 
regulations on which a decision of the approving 
authority is pending. 

"Public meeting" means an informal proceeding 
conducted by the agency in conjunction with the Notice 
of Intended Regulatory Action to afford persons an 
opportunity to submit comments relative to intended 
regulatory actions. 

Unless specifically defined in the Environmental 
Protection Law or in this regulation, terms used shall have 
the meanings commonly ascribed to them. 

§ 2. General. 

A. The procedures in § 3 of this regulation shall be used 
for soliciting the input of interested persons in the llltli&l 
formation and development, amendment or repeal of 
regulations- in accordance with the Administrative Process 
Act. This regulation does not apply to regulations 
exempted from the provisions of the Administrative 
Process Act ( § 9-6.14:4 I A and B) or excluded from the 
operation of Article 2 of the Administrative Process Act (§ 
9-6.14:4.1 C). 

Bo AI the disere!iaa &f the a~pFa'liHg authority "" the 
agency; the praeeaares in ~ 3 may he sapplemeatea !e 
j')i'tWi<le a!laitiaHal ]'H!blie partieipatieH lft the regala!iaa 
adaptiaa jlfftCeSS .,. as aeeessary !e meet federo! 
reE(Hirem:ents. 

€: B. The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation etnerwise 
aaeptea in aeeeraaaee wltft !l!is regulatiaa . 

&. C. Any person may petition the approving authority 
for the adoption, amendment or repeal of a regulation. 
The petition, at a minimum, shall contain the following 
information: 

1. Name of petitioner; 
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2. Petitioner's mailing address and telephone number; 

3. Petitioner's interest in the proposed action; 

4. Recommended regulation or addition, deletion or 
amendment to a specific regulation or regulations; 

5. Statement of need and justification for the proposed 
action; 

6. Statement of impact on the petitioner and other 
affected persons; and 

7. Supporting documents, as applicable. 

The approving authority shall provide a written response 
to such petition within 180 days from the date the petition 
was received. 

§ 3. Public participation procedures. 

A. The agency shall establish and maintain a Jist or lists 
consisting of persons expressing an interest in the 
adoption, amendment or repeal of regulations. Any person 
wishing to be placed on any list may do so by writing 
the agency. In addition, the agency, at its discretion, may 
add to any list any person, organization or publication it 
believes will be interested in participating in the 
promulgation of regulations. Individuals and organizations 
may be periodically requested to indicate their desire to 
continue to receive documents or be deleted from a list. 
Individuals and organizations may be deleted from any 
list at the request of the individual or organization, or at 
the discretion of the agency when mazl is returned as 
undeliverable. 

B. Whenever the approving authority so directs or upon 
its own initiative, the agency may commence the 
regulation adoption process and proceed to draft a 
proposal according to these procedures. 

C. 'Hie ageRey shall fefm "" a<! Iitle advisory gfOOj} .,. 
!I!Hlfe a staa<liag advisory eemmillee Ia assist ift !lie 
<lrafliag aa<! fermaliaa ef !lie ~re~asal flftless !lie 
a~~reviRg aH!llerily s~eeifieally aHiheri•es !lie ageRey Ia 
~raeeed wilheHI Hlili•iag "" a<! Iitle a<I'Jisary gfOOj} .,. 
slaadiag advisory eemmillee. WileR !1ft a<! Iitle advisory 
gfOOj} is farmed, SHeh a<! Iitle advisory gfOOj} shall iReiHde 
re~reseRIRtives ef !lie regHialed eemmHaily aa<! !lie 
geReffil j>Hl>lieo The agency shall use the participatory 
approach to assist in the development of the proposal or 
use one of the following alternatives: 

I. Proceed without using the participatory approach if 
the approving authority specifically authorizes the 
agency to proceed without using the participatory 
approach. 

2. Include in the Notice of Intended Regulatory Action 
(NO!RA) a statement inviting comment on whether 
the agency should use the participatory approach to 

assist the agency in the development of the proposal. 
If the agency receives written responses from at least 
five persons during the associated comment period 
indicating that the agency should use the 
participatory approach, the agency will use the 
participatory approach requested. Should different 
approaches be requested, the director shall determine 
the specific approach to be utilized. 

D. The agency shall issue a RBiiee ef ift!ende<l 
regHialery ne!leR (~IOIRA) NOIRA whenever it considers 
the adoption, amendment or repeal of any regulation. 

1. The NO!RA shall include, at least, the following: 

a. A description of the subject matter of the 
planned regulation. 

b. A description of the intent of the planned 
regulation. 

"' c. A brief statement as to the need for. regulatory 
action. 

1>o d. A brief description of alternatives available, if 
any, to meet the need. 

"' e. A request for comments on the intended 
regulatory action, to include any ideas to assist the 
agency in the draf.tiRg aa<! forffift!ioR ef ftftY 
proposed regHlaUen de•;elaped pllFSH&Rt te flte 
NGJRh development of any proposal . 

<t f A request for comments on the 
benefits of the stated alternatives 
alternatives. 

costs and 
or other 

g. A statement of the agency's intent to hold at 
least one public hearing on the proposed regulation 
after it is published in The Virginia Register of 
Regulations. 

h. A statement inviting comment on whether the 
agency should use the participatory approach to 
assist the agency in the development of any 
proposal. Including this statement shall only be 
required when the agency mahes a decision to 
pursue the alternative provided in subsection C 2 of 
this section. 

2. The agency shall hold at least one public meeting 
whenever it considers the adoption, amendment or 
repeal of any regulation unless the approving authority 
specifically authorizes the agency to proceed without 
holding a public meeting. 

In those cases where a public meeting(s) will be held, 
the NOIRA shall also include the date, not to be less 
than 30 days after publication in The Virginia Register 
of Regulations , time and place of the public 
meeting(s). 
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3. The public comment period for NOIRAs under this 
section shall be no less than 30 days after publication 
of the NOIRA in The Virginia Register of Regulations 

E. The agency shall disseminate the NOIRA to the 
public via the following: 

L Distribution to the Registrar of Regulations for 
publication in The Virginia Register of Regulations. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

F. After consideration of public input, the agency may 
prepare complete the draft proposed regulation and any 
supporting documentation required lor review. If "" a<! 
!lee allvisery gre;tp !>as l>eea esta~lisoea the participatory 
approach is being used , the draft regulation shall be 
developed in consultation with S1i€ft !lfOOP the participants 
, A summary or copies of the comments received In 
response to the NOIRA shall be distributed to the a<! !lee 
aav!sary !lfOOP participants during the development of the 
draft regulation. This summary or copies of the comments 
received In response to the NOIRA shall also be 
distributed to the approving authority. 

G. Upon approval of . the draft proposed regulation by 
the approving authority, the agency shall publish a Notice 
of Public Comment (NOPC) and the proposal !or public 

·comment 

H. The NOPC shall include at least the following: 

L The notice of the opportunity to comment on the 
proposed regulation, location of where copies of the 
draft may be obtained and name, address and 
telephone number of the individual to contact for 
further information about the proposed regulation. 

~ A deseriptian 6f previsions 6f ll>e prepesed 
regulation whleft are mere restrictive lfiaft arplieable 
federel re~eirements, together wllh ll>e reasea why 
tfte mere rest:Fie&e provisions are neet:l-efr. 

3-c 2. A request for comments on the costs and 
benefits of the proposaL 

3. The identity of any locality particularly affected by 
the proposed regulation. 

4, A statement that an analysis of the following has 
been conducted by the agency and is available to the 
public upon request: 

a. A statement of purpose: why the regulation ls 
prapased and ll>e t!eslre<l eat! rest~H "" ebjeetive 6f 
ll>e regelatiaa the rationale or justification for the 
new provisions of the regulation, from the 
standpoint of the public's health, safety or welfare , 
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b. A statement of estimated impact: 

(1) ll"mber Projected number and types of 
regulated entities or persons affected. 

(2) Projected cost , expressed as a dollar figure or 
range, to regulated entities (and to the public, if 
applicable) for implementation and compliance. In 
those instances where "" the agency is unable to 
quantify projected costs, it shall of!u qualitative 
data, if possible, to help define the impact of the 
regulation. Such qualitative data shall include, if 
possible, an example or examples of the impact of 
the proposed regulation on a typical member or 
members of the regulated community. 

(3) Projected cost to the agency for implementation 
and enforcement. 

( 4) The beneficial impact the regulation is designed 
to produce. 

c. An explanation of need lor the proposed 
regulation and potential consequences that may 
result in the absence of the regulation. 

d. An estimate of the Impact of the proposed 
regulation upon small businesses as defined in 1 
9·199 of the Code of Virginia or organizations in 
Virginia. · 

e. A description of provisions of the proposed 
regulation which are more restrictive than 
applicable federal requirements, together with the 
reason why the more restrictive provisions are 
needed. 

eo f. A discussion of alternative approaches that 
were considered to meet the need the proposed 
regulation addresses, and a statement as to whether 
the agency believes that the proposed regulation is 
the least burdensome alternative to the regulated 
community that fully meets the stated purpose of 
the proposed regulation. 

t, g. A schedule setting forth when, alter the 
effective date of the regulation, the agency will 
evaluate it for effectiveness and continued need. 

5. The date, time and place of at least one public 
hearing held in accordance with § 9-6.14:7.1 of the 
Code of Virginia to receive comments on the proposed 
regulation. tffi !l>ase eases where ll>e ageaey elects Itt 
eaacleet "" evi<lealial hearing, ll>e Retire sllaJl Itt
that ll>e evi<leatial ll<laflflg witi 1>e held Itt aeeeffiaftee 
wllh ~ 9+.1+.&} The public hearing(s) may be held at 
any time during the public comment period and, 
whenever practicable, no less than W 15 days prior to 
the close of the public comment period. The public 
hearing(s) may be held in such location(s) as the 
agency determines will best facilitate input from 
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interested persons. In those cases where the agency 
elects to conduct a formal hearing, the notice shall 
indicate that the formal hearing will be held in 
accordance with § 9-6. 14:8 of the Administrative 
Process Act. 

I. The public comment period shall close no less than 60 
days after publication of the NOPC in The Virginia 
Register of Regulations . 

J. The agency shall disseminate the NOPC to the public 
via the following: 

1. Distribution to the Registrar of Regulations for: 

a. Publication in The Virginia Register of 
Regulations. 

b. Publication in a newspaper of general circulation 
published at the state capital and such other 
newspapers as the agency may deem appropriate. 

2. Distribution by mail to persons on the list(s) 
established under subsection A of this section. 

K. The agency shall prepare a summary of comments 
received in response to the NOPC and the agency's 
response to the comments received. The agency shall send 
a draft of the summary of comments to all public 
commenters on the proposed regulation at least five days 
before before final adoption of the regulation. The agency 
shall submit the summary and agency response and, if 
requested, submit the full comments to the approving 
authority. The summary, the agency response, and the 
comments shall become a part of the agency file and 
after final action on the regulation by the approving 
authority, made available, upon request, to interested 
persons. 

L. If the agency determines that the process to adopt, 
amend or repeal any regulation should be terminated after 
approval of the draft proposed regulation by the approving 
authority, the agency shall present to the approving 
authority for their consideration a recommendation and 
rationale for the withdrawal of the proposed regulation. 

M. Completion of the remaining steps in the adoption 
process shall be carried out in accordance with the 
Administrative Process Act. 

§ 4. Transition. 

A. All regulatory actions for which a NOIRA has been 
published in The Virginia Register of Regulations prior to 
February M; m, the effective date of this regulation 
shall be processed in accordance with the ¥R 680 10 01 
emergency amendments to VR 680-41-01:1 Public 
Participation Guidelines which are effective from June 29, 
1993, until June 28, 1994, unless sooner modified or 
vacated or superseded by permanent regulations . 

B. This regulation when effective shall supersede and 
repeal emergency amendments to VR 680-41-o1:1 Public 
Participation Guidelines which became effective on June 
29, 1993. All regulatory actions for which a NOIRA has 
not been published in The Virginia Register of Regulations 
prior to FebrHary, M; m, the effective date of this 
regulation shall be processed in accordance with this 
regulation f¥R 680 10 01:1) . 

VA.R. Doc. No. R94-246; Filed November 10, 1993, 11:23 a.m. 

BOARD FOR WATERWORKS AND WASTEWATER 
WORKS OPERATORS 

Title Qf Regulation: VR 675-01-01. Public Participation 
Guidelines (REPEALING). 

VA.R. Doc. No. R94-223; Filed November 9, 1993, 2:46 p.m. 

Title Qf Regulation: VR 675-01-01:1. Public Participation 
Guidelines. 

Statutorv Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted until January 31, 1994. 

(See calendar of Events section 
for additional information) 

Basis: Sections 9-6.14:7.1 and 54.1-201 of the Code of 
Virginia provide the Board of Waterworks and Wastewater 
Works Operators with the statutory authority to promulgate 
Public Participation Guidelines. The board is empowered 
to promulgate regulations to establish entry requirements 
for licensure and standards of practice and conduct for 
waterworks and wastewater works operators. 

Purpose: The purpose of this regulatory action is to 
implement the requirements of the Administrative Process 
Act (APA) and the legislative changes to the APA made 
by the 1993 Virginia General Assembly by establishing 
regulatory board (agency) procedures for soliciting, 
receiving and considering input from interested parties in 
the formulation, adoption and amendments to new and 
existing regulations governing the licensure of operators in 
Virginia. 

Substance: Legislative changes enacted to the 
Administrative Process Act prompted the repeal of the 
existing public participation guidelines and the adoption of 
new emergency public participation guidelines for the 
Board for Waterworks and Wastewater Works Operators on 
June 24, 1993. The proposed Public Participation 
Guidelines for the Board for Waterworks and Wastewater 
Works Operators contain substantially similar language as 
the emergency regulations, which are in effect until June 
23, 1994. Therefore, there is no change from the current 
status of the law. 

Issues: The proposed PPG's will give interested parties a' 
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well as the general public the opportunity to participate in 
the formation and development of regulations for 
waterworks and wastewater works operators. Such 
participation will be advantageous to the public, since they 
will become more familiar with the contents and 
expectations of the licensure requirements and regulations. 
The advantage to the agency is such that with public 
knowledge of the regulations, the agency should save 
considerable staff time in explaining, implementing and 
enforcing the regulations. 

Estimated Impact: The proposed Public Participation 
Guidelines affect approximately 4,450 operators. Since the 
proposed public participation guidelines are substantially 
similar to the current emergency public participation 
guidelines, there will be no additional cost to the agency 
in the implementation and compliance of these regulations. 

Summary: 

The Board for Watenvorks and Wastewater Works 
Operators Public Participation Guidelines (PPG's) 
mandate public participation in the formulation, 
adoption and amendments to new and existing 
regulations governing the licensure of operators. The 
Department of Professional and Occupational 
Regulation (the agency) will maintain a mailing list of 
persons and organizations to notify of any intended 
regulatory action by the board. The agency will mail 
such documents as "Notice of Intended Regulatory 
Action," "Notice of Comment Period," and a notice 
that final regulations have been adopted. The 
proposed PPG's outline the necessary procedures for 
being placed on or deleted from the mailing list. The 
"Notice of Intended Regulatory Action" will provide 
for a comment period of at least 30 days and will 
state whether or not the agency will hold a public 
hearing. Speczfic instances are given as to when the 
agency must hold a public hearing and when the 
agency must reevaluate the effectiveness and 
continued need of the regulations. The PPG's also 
establish the procedures for the formulation and 
adoption of regulations and the guidelines for when 
substantial changes are made prior to final adoption 
of regulations, and include the formation of an 
appointed advisory committee for input regarding 
board regulations. Finally, the PPG's specifY what 
meetings and notices will be published in The Virginia 
Register. 

VR 675-01-0l:l. Public Participation Guidelines. 

§ 1. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 
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"Agency" or "board" means the Board for Waterworks 
and Wastewater Works Operators. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

§ 2. Mailing list. 

The agency wzll maintain a list of persons and 
organizations who will be mailed the following documents 
as they become available: 

1. "Notice of Intended Regulatory Action" to 
promulgate or repeal regulations. 

2. "Notice of Comment Period" and public hearings, 
the subject of which is proposed or existing 
regulations. 

3. Notice that the final regulations have been 
adopted. 

Failure of these persons and organizations to receive 
the documents for any reason shall not affect the validity 
of any regulations otherwise properly adopted under the 
Administrative Process Act. 

§ 3. Placement on the mailing list; deletion. 

Any person wishing to be placed on the mazling list 
may do so by writing the agency. In addition, the agency, 
at its discretion, may add to the list any person, 
organization, or publication it believes will serve the 
purpose of responsible participation in the formation or 
promulgation of regulations. Persons on the list will be 
provided all information stated in § 2. Individuals and 
organizations may be periodically requested to indicate 
their desire to continue to receive documents or be 
deleted from the list. When mat! ts returned as 
undeliverable, indivtduals and organizations wlll be deleted 
from the list. 

§ 4. Petition for rulemaktng. 

Any person may petition the agency to adopt or amend 
any regulation. Any petition received shall appear on the 
next agenda of the agency. The agency shall consider and 
respond to the petition within 180 days. The agency shall 
have sole authority to dtspose of the petition. 

§ 5. Notice of intent. 

At least 30 days prior to the filing of the "Notice of 
Comment Period" and the proposed regulations as 
required by § 9-6.!4:7.1 of the Code of Virginia, the 
agency will publish a "Notice of intended Regulatory 
Action." This notice will provide for at least a 30-day 
comment period and shall state whether or not they 
intend to hold a public hearing. The agency lS required to 
hold a hearing on proposed regulation upon request by 
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the Governor or /fom 25 or more persons. Further, the 
notice shall describe the subject matter and intent of the 
planned regulation. Such notice shall be transmitted to 
the Registrar of Regulations for inclusion in The Virglnia 
Register. 

§ 6. Informational proceedings or public hearings for 
existing rules. 

W1ihln two years of the promulgation of a regulation. 
the agency shall evaluate it for effectiveness and 
continued need. The agency shall conduct an informal 
proceeding which may take the form of a public hearing 
to receive public comment on existing regulation. Notice 
of such proceedings shall be transmitted to the Registrar 
of Regulations for inclusion in The Virginia Register. Such 
proceedings may be held separately or in conjunction with 
other informational proceedings. 

§ 7. Notice of formulation and adoption. 

At any meeting of the agency or a subcommittee where 
it is anticipated the formation or adoption of regulation 
will occur. the subject matter shall be transmitted to the 
Registrar of Regulations for inclusion in The Virginia 
Register. 

If there are one or more changes with substantial 
impact on a regulation, any person may petition the 
agency within 30 days from the publication of the final 
regulation to request an opportunity for oral or written 
submittals on the changes to the regulations. If the 
agency received requests from at least 25 persons for an 
opportunity to make oral or written comment, the agency 
shall suspend the regulatory process for 30 days to solicit 
additional public comment, unless the agency deter.mines 
that the changes made are minor or inconsequential in 
their impact. 

If the Governor finds that one or more changes with 
substantial impact have been made to proposed 
regulation. he may suspend the regulatory process for 30 
days to require the agency to solicit further public 
comment on the changes to the regulation. 

A draft of the agency"s summary description of public 
comment shall be sent by the agency to all public 
commenters on the proposed regulation at least five days 
before final adoption of the regulation. 

§ 8. Advisory committees. 

The board intends to appoint advisory committees as zt 
deems necessary to provide adequate participation in the 
formation, promulgation, adoption, and review of 
regulations. Such committees are particularly appropriate 
when other interested parties may possess speczfic 
expertise in the area of proposed regulation. The advisory 
coritmzttee shall only provide recommendations to the 
agency and shall not participate in any final decision 
making actions on a regulation. 

When identifying potential advisory committee members 
the agency may use the following: 

1. Directories of organizations related to the 
profession, 

2. Industry, professional and trade associations' 
mailing lists, and 

3. Lists cf persons who have previously participated 
in public proceedings concerning this or a related 
issue. 

§ 9. Applicability. 

Sections 2 through 4. 6, and 8 shall apply to all 
regulations promulgated and adopted in accordance with 
§ 9-6.14:9 of the Code of Virginia except those regulations 
promulgated in accordance with § 9-6.14:4.1 of the 
Administrative Process Act. 

VA.R. Doc. No. R94-222; .Filed November 9, 1993, 2:45 p.m. 
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For information concerning Final Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricke 
indicates text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the 
regulations. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

Title Qf Regulation: VR 270-01·0007. Regulations Governing 
Special Education Programs for HaHdieapped Children 
ftftd ¥ooth with Disabilities in Virginia. 

Statutory Authority: §§ 22.1-214 and 22.1-215 of the Code of 
Virginia; § 4 of Article VIII of the Constitution of Virginia. 

Effective Date: January 1. 1994. 

Summary: 

The need for revisiOn of Virginia's special education 
regulations has been identified throughout the 
education community. The need for regulatory change 
came from both new federal and state legislation and 
additional indicators outside of the legislative sphere. 
Specifically. the federal review of this department"s 
special education compliance produced a corrective 
action plan indicating a need for regulatory 
amendment. Also. the Mandates Committee had 
suggested that the regulations be reviewed from the 
particular perspective of bringing the state regulatory 
requirements in line with those of the federal 
regulations to the maximum extent appropriate. 

In addition to those state and federal sources, a 
recurring call for regulatory change has come from 
the local school divisions. particularly the 
superintendents and special education directors. The 
project team developing these regulations considered 
participation of local school divisions to be a critical 
step in that development process. By soliciting input 
from local school division personnel, the team sought 
to foster a cooperative spirit in order to produce 
maximum benefit to those students in Virginia in need 
of special education services. 

With the hope of identifying unmet special education 
needs. the team also sought input from parents. parent 
organizations. and the State Special Education Advisory 
Committee. Much of that input was especially helpful 
in highlighting language in the regulations that needed 
clarification. Whenever possible, ambiguous or overly 
formal language has been rewritten so that all users 
will find it more understandable. 

Due to the multiple reasons behind this review of 
these regulations, the resulting regulations contain a 
number of revisions. These revisions fall into four 
general categories. Changes in federal legislation 
required that Virginia's regulations be amended to 
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include the provision of assistive technology services 
and devices, a statement of transition services in 
student IEPs, inclusion of traumatic brain injury in 
the list of qualifying disabilities, inclusion of 
rehabilitation counseling in the list of related services 
and a change in language from "handicapped child"" to 
"child with a disability."' 

A change in the Code of Virginia required that the 
regulations be amended to eliminate specific 
mandatory assessment components. Remaining in the 
regulations is the federal standard that each child be 
tested in all areas related to the suspected disability 
and that parents be given an opportunity to participate 
in the consideration of the assessments to be 
performed. 

Pursuant to recommendations from a department 
project study team. Attention Deficit Hyperactivity 
Disorder/Attention Deficit Disorder (ADHD/ADD) has 
been added to the conditions listed under "Other 
Health Impairment. •• 

Three significant changes were made in the 
regulations in order to comport more closely with 
federal requirements. Under these regulations, a child 
may be referred for consideration for special 
education either to the Child Study Committee or 
directly to the special education administrator, the 
requirement that a local school division reevaluate a 
child with a disability prior to changing that child"s 
placement has been eliminated and some of the 
detailed procedures regarding local special education 
advisory committees and local special education plans 
are no longer required. 

Summary Qf Public Comment and Agency Response: A 
summary of comments made by the public and !he 
agency's response may be obtained from the promulgating 
agency or viewed at the office of the Registrar of 
Regulations. 

Agency Contact: Copies of the regulation may be obtained 
from Dr. Margaret Roberts, Department of Education, 
Monroe Building, !01 N. 14th Street, Richmond, VA 23219, 
telephone (804) 225-2540. There may be a charge for 
copies. 

VR 270-01-0007. Regulations Governing Special Education 
Programs for Children with Disabilities in Virginia. 

PART !. 
DEFINITIONS. 
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§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Age of eligibility" means all eligible l>aadieappe<l 
children with disabilities who have not graduated from a 
secondary school or completed a program approved by the 
Board of Education and who are mentally retarde<l, 
pliysieally l>aaaieapped, seriaasly emetienally distarbed, 
speeek '* !aagaage impaired, lieai'ing iHSpaire<l, ¥isffillly 
im13aiFed, aHtistie, multiliaHElieapJ3eB:, se·:eFely aftd 
prefeaadly aaadieapped, elller heal!lt impalre<l, '* lHwiftg 
& speeifie leaFHiag disaaility, identified as having autism, 
deaf-blindness, a developn.-ental delay, a hearing 
impairment which may include deafness, mental 
retardation, multiple disabilities, an orthopedic impairment, 
other health impairment, [ a physieal tHBablllty, ] a serious 
emotional disturbance, a severe and profound disability, a 
specific learning disability, a speech or language 
impairment, a traumatic brain injury, a visual impairment 
which may include blindness or who are etllerwise 
liaadieapped have other disabilities as defined by the 
Board of Education, who, because of such impairments, 
are in need of special education, whose second birthday 
falls on or before September 30, and who have not 
reached their 22nd birthday on or before September 30. 

"Assistive technology device" means any item, piece of 
equipment, or product system, whether acquired 
commercially off the shelf, modified, or customized, that !.; 
used to increase, maintain, or improve the functirnal 
capabilities of children with disabilities. 

"Assistive technology service" means any servi;;e that 
directly assists a child with a disability in tbc selection, 
acquisition, or use of an assistive technolog11 ctevice. The 
term includes: 

1. The evaluation of the needs of a child with a 
disability, including a functional evaluation of the child 
in the child's customary environment; 

2. Purchasing, leasing or otherwise providing for the 
acquisition of assistive technology devices by children 
with disabilities; 

3. Selecting, designing, fitting, customizing, adapting, 
applying, retaining, repairing, or replacing assistive 
technology devices; 

4. Coordinating and using other therapies, 
interventions, or services with assistive technology 
devices, such as those associated with existing 
education and rehabilitation programs; 

5. Training or technical assistance for a child with 
disability or, if appropriate, that child's family; 

6. Training or technical assistance for professionals 

(including individuals providing education or 
rehabilitation services), employers, or other individuals 
who provide services to employ, or are otherwise 
substantially involved in the major life function of 
children with disabilities. 

"Audiology" means [ services provided by a qualified 
audiologist and includes ]: 

I. ldeatily!ng anti eva!Mtiag Identification of children 
with hearing loss; 

2. DetermiHing Determination of the range, nature, 
and degree of hearing loss, including referral for 
medical or other professional attention for the 
rehabilitation of hearing; 

;;, Seleetiag anti !lttillg "" a~~repriale ai<l anti 
evaleatiBg !Be effee!iveHess <H am~lifieatlew, anti 

3. Provision of habilitative activities, such as language 
habilitation, auditory training, speech reading 
(lip-reading), hearing evaluation, and speech 
conversation; 

4. Creation and administration of programs for 
prevention of hearing loss; 

+. 5. Counseling and guidance of pupils anti , parents 
and teachers regarding hearing loss ~ ; 

6. Determination of the child's need for group and 
individual amplification, selecting and fitting an 
appropriate aid and evaluating the effectiveness of 
amplification. 

"Autism" ffte!HlS a beliavierally tlefifted syadreme; !Be 
esseatial flHieti6as &re typieally maailested j}fteF te 3G 
moot1>s <H age anti - distarbaaees e¥. 

lc DevelepmeHtal rates '* seqaeaees; 

'l., Respeases te 8eftSflfY stira!tH; anti 

& 5peeeli; laHgaage, anti eagaitive eapaeilies anti 
eapaeities te relate te f"l66''e, eveRts anti ~ 
means a developmental disability significantly affecting 
verbal and nonverbal communication and social 
interaction, generalJy evident before age 3, that 
adversely affects a child's educational performance. 
Other characteristics often associated with autism are 
engagement in repetitive activities and stereotyped 
movements, resistance to environmental change or 
change in daily routines, and unusual responses to 
sensory experiences. [ +lie ferffi t!tJes wt llf':Ply if a 
eifiM!s eGueatieB perfe-.·wmnec ts adtrersely affeetetl 
priffla~ .. ily because fh.e e.Jtilti has a seri&Hs cmatiaaal 
tlisierbanee as tlefifted iR ibese regalaliens. ] 

"Change in identification" means a change in the 
eligibility committee's determination of the child's [ 
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primary ] disability. 

"Change in placement" means: 

1. The change in a child's academic 
general to special education and 
education to general education; 

offerings from 
from special 

2. The expulsion or long-term suspension of a student 
with a disability; 

3. The placement change which results from a change 
in the identification of a disability; 

4. The change from a public school to a private day, 
residential or state operated program; from a private 
day, residential or state operated program to a public 
school; or to a placement in a separate facility [ for 
educational purposes ] ; 

5. Graduation. 

"Change in placement procedures" means: 

1. Written notice to the parent; 

2. IEP committee meeting; 

3. Parent consent to change the placement. ] 

"Child" means any person who shall not have reached 
his 22nd birthday by September 30 of the current year. 

"Children with disabilities" means those children 
evaluated, in accordance with these regulations, as having 
autism, deaf-blindness, a developmental delay, a hearing 
impairment which may include deafness, mental 
retardation, multiple disabilities, an orthopedic impairment, 
other health impairment [ , tt physieal tHsahifity ] , a 
serious emotional disturbance, a severe or profound 
disability, a specific learning disability, a speech or 
language impairment, a traumatic brain injury, or a visual 
impairment which may include blindness, who because of 
these impairments, need special education and related 
services. 

"Comprehensive programs and services" means 
educational programs and suppL)ft services which are 
required to provide a free appropriate educational 
program in the least restrictive environment to every 
aaaaieap~oo child with a disability ages two to 21, 
inclusive, in each local school division or other public 
agencies responsible for providing educational services to 
liasaiea~ped children aft<! yoo!!t with disabilities . 

"Consent" means: 

l. The parent has been fully informed of all 
information relevant to the activity for which consent 
is sought in his native language, or other mode of 
communication; 
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2. The parent understands and agrees, in writing, to 
the carrying out of the activity for which consent is 
sought and the consent describes that activity and lists 
the records (if any) which will be released and to 
whom; and 

3. The parent understands that the granting of consent 
is voluntary on the part of the parent and may be 
revoked any time prior to the time limits set forth in 
§ &.& 3.4 . 

"Counseling services" means services provided by 
qualified visiting teachers, social workers, psychologists, 
guidance counselors, or other qualified personneL 

"Current evaluation" means one that has been completed 
within 365 calendar days or less. 

"Days" are specified as either "calendar days" or 
"administrative working days." "Administrative working 
days" means days exclusive of Saturdays, Sundays, and 
officially designated holidays t>l !he leeal sel>ool ei'liSiOH 
for all local school division personnel . "Calendar days" 
means consecutive days, inclusive of Saturdays, Sundays, 
and officially designated holidays at the local school 
division level. Whenever any period of time fixed by this 
procedure shall expire on a Saturday, Sunday, or school 
holiday, the period of time for taking such action under 
this procedure shall be extended to the next day not a 
Saturday, Sunday, or school holiday. 

~ "Deafness means a hearing impairment wlti:efl. 
that is so severe that the child is impaired in processing 
linguistic information through hearing, with or without 
amplification, w-lH:eb- that adversely affects educational 
performance. 

"Deaf bliREl" "Deaf~blindness" means concomitant hearing 
and visual impairments, the combination of which causes 
such severe communication and other developmental and 
educational problems that they cannot be accommodated 
in special education programs solely for deaf or blind 
children. 

"Develepmealally eelayee" "Developmental delay" 
means a eftil<! belew age eigfil wlffi - a significant 
delay in one or more of the following areas of 
development for a child below age 8 : 

l. Cognitive ability 

2. Motor skills 

3. Social/adaptive behavior 

4. Perceptual skills 

5. Communication skills. 

"Direct services" means services provided to a 
llaaeieappee child with a disability by the state directly, 
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by contract, or through other arrangements. 

"Early identification" means the implementation of a 
formal plan for identifying a disability as early as possible 
in a child's life. 

"Emotional disturbance": see "Serious emotional 
disturbance." 

"Evaluation" means assessmeats procedures used to 
determine whether a child ;s haH<liearpea has a disability 
and the nature and extent of the special education and 
related services that the child needs. The term means 
assessments procedures used selectively with an individual 
child and does not include basic tests administered or 
procedures used with all chilC:.(en in a school, grade, or 
class. 

"Federal financial assistance" means any grant, loan, 
contract or any other arrangement by which the U.S. 
Department of Education provides or otherwise makes 
available assistance in the form of funds, services of 
federal personnel, or real and personal property. 

"Free appropriate public education" (F APE) means 
special education and related services which: 

1. Are provided at public expense, under public 
supervision and direction, and without charge; 

2. Meet the standards of the Board of Education; 

3. Include preschool, elementary school, middle school 
or secondary school, or vocational education; and 

4. Are provided in conformity with an individualized 
education program. 

F APE is a statutory term which requires special 
education and related services to be provided in 
accordance with an individualized education program 
(IEP). Jlewe,•er, oot1er <i W4; eaefi reei~ieftl I£A ffilfSI 
~ aa eElaeaHan wfti.efl: iaelHdes serviees tftat are 
" ... desigHea ffi meet iHclki<laal edaeatienal fteet!s ef 
llaneiea~~ea l'efS6ftS as adeqaately as the fteet!s ef 
nefthaRilieappe<l l'efS6ftS are mekf' 'fhese regalatieas state 
!llat implemeatatiea ef ftft IEP; ift aeeenlanee with P&t B, 
;s 6fte f!leftflS ef meetiag the "FAPE" reqaireffieRt. 

"!laR<lieappea ehildrea" f!leftflS these ehilareH eva!Ha!ea, 
ift aeeerdaaee with these regalatiaas, as heiftg meatally 
re!arElea, - 6f hearing, OOef, 5J*'<l"li <li' laag\iage 
impaire<l, lHIIislie; vlst!a!ly iffipaired, sefio1±sly ematiaHally 
distHrbeEI, erthepedieally impairea, ether heal!h impairea, 
deaf blind, severely iH>tl prafeaadly haaaieapped, 
mHllihaR<lieappea, .,. liaviftg a speeifie leamiag disability, 
w1w, beeaase ef these impairmea!s, aeet! Sjl€cial eaaeat!ea 
Etftti related SCFVieCS. 

!..!.Hafll ef fteaFiRg" "Hearing impairment" means a 
ltefH:ffig im13aiFmeRt an impairment in hearing , whether 

permanent or fluctuating, - that adversely affects a 
child's educational performance but which is not included 
under the definition of .!.!.def:tf!! "deafness" in this section. 

"Impartial hearing officer" means a person, selected 
from a list maintained by the Office of the Executive 
Secretary of the Supreme Court of Virginia. A hearing 
may not be conducted : 

fit 1. By a person employed by a public agency 
involved with the care or education of the child; or 

fHt 2. By a person having a personal or professional 
interest which would conflict with his objectivity in 
the hearing. 

A hearing officer is not an employee of the I£A Local 
Education Agency (LEA) or SEA State Education Agency 
(SEA) solely because he is paid by the agency to serve as 
a hearing officer. 

"Implementation plan" means the plan developed by the 
LEA designed to operationalize the decision of the hearing 
officer, the reviewing officer, or agreement between the 
parties. The implementation plan shall include the name 
and position of the individual in the local school division 
charged with the implementation of the decision (case 
manager) as well as the date for effecting such plan. 

"Independent educational evaluation" (lEE) means an 
evaluation conducted by a qualified examiner(s) who is 
not employed by the public agency responsible for the 
education of the child in question. Whenever an 
independent evaluation is made at public expense, the 
criteria governing the evaluation, including the location of 
the evaluation and the qualifications of the examiner(s), 
must be the same as the criteria the public agency uses 
when it initiates an evaluation. :Aft iRdepeHt'lent edl:!eatianal 
e'JBlHa!iaa IRflY iftearpara!e f'l'Fl er aH ef the fe1fr eere 
evalH:atiaRS Hfl.l.iretl feF detenaiRiag eligibility iR ViFgiaia. 

"Individualized education program" (!EP) means a 
written statement for each haaaieapped child with a 
disability developed in any meeting by a representative of 
the LEA who shall be qualified to provide, or supervise 
the provision of, specially designed instruction to meet the 
unique needs of l>afHiiea~ped children with disabilities , 
the teacher, the parents of such child, and whenever 
appropriate, such child , - stateffieat shall iHelaae: . 
An IEP shall include: 

1. A statement of the present levels of educational 
performance; 

a. The statement should accurately describe the 
effect of the child's disability on the child's 
performance in any area of education that is 
affected including academic areas and nonacademic 
areas. 

b. The statement should be written in objectivE 
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measurable terms, to the extent possible. Test 
scores, if appropriate, should be self-explanatory or 
an explanation should be included. 

c. There should be a direct relationship between the 
present level of performance and the other 
components of the IEP. 

2. A statement of annual goals, including short-term 
instructional objectives ;- . 

3. A statement of the specific education and related 
services to be provided, and the extent to which such 
child will be able to participate in regular educational 
programs ~ . 

4. The projected date for initiation and anticipated 
duration of the services [ (month, day, and year) 1 ; 
!Hid . 

5. Appropriate objective criteria and evaluation 
procedures and schedules for determining, at least on 
an annual basis, whether instructional objectives are 
being achieved. 

6. Necessary information regarding the Literacy 
Testing Program (LTP) (see § 3.4 B 5 f). 

7. A statement of the needed transition services for 
each student beginning no later than age 16 (and at a 
younger age, if determined appropriate) including, if 
appropriate, a statement of each public agency's and 
each participating agency's responsibilities or linkages, 
or both, before the student leaves the school setting. 
The transition services must address each of the 
following areas: (i) the development of employment 
and other post-school adult living objectives; (ii) 
instruction; (iii) community experiences; and (iv) if 
appropriate, [ a queslion acquisition 1 of daily living 
skills and functional vocational evaluation, unless the 
IEP committee determines that services are not 
needed in one or more of those areas. The IEP 
committee must then include in the IEP a statement 
to that effect and the basis for that determination in 
the IEP. 

8. A statement as to whether or not the student will 
participate in Family Life Education. 

"Initial placement" means the first public agency 
placement in either a public school, state operated 
program, or private school program providing special 
education or related services. 

"In~service training" means training other than that 
received by an individual in a full-time program which 
leads to a degree. 

"Interpreting personnel" fer llte ftftffi <* fteal'iHg "" <leaf 
means personnel providing educational interpreting 
cServices for ftftffi <* fteal'iHg "" <leaf stadeats children with 
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hearing impairments, deafness or both meeting 
qualifications set forth under the section on Qualified 
Professionals. 

"Learning disability": see "Specific learning disability." 

"Local educational agency" (LEA) means the local 
school division or other public agencies responsible for 
providing educational services to llaa<lieapped children arul 
)'6ll!lt with disabilities . 

"Least restrictive environment" (LRE) means that to the 
maximum extent appropriate, Rasdieafl{3eEl children with 
disabilities , including children in public or private 
institutions or other care facilities, are educated with 
children who are not liaatlieapped disabled , and that 
special classes, separate schooling or other removal of 
haH:ElieaJ3flet=l children with disabilities from the regular 
educational environment occurs only when the nature or 
severity of the llaatlieap disability is such that education 
in regular classes with the use of supplementary aids and 
services cannot be achieved satisfactorily. 

"Medical services" means services provided by a 
licensed physician to determine a child's medically related 
liaadieappiag eeaai!iea disability which results in the 
child's need for special education and related services. 

"Mentally retanled" "Mental retardation" means 
significantly subaverage general intellectual functioning 
existing concurrently with deficits in adaptive behavior and 
manifested during the developmental period, which 
adversely affects a child's educational performance. 

"Maltillandieapped" "Multiple disabilities" means 
concomitant impairments (such as mentally retart=IeEl 
mental retardation - bHftd blindness , mestally retaraea 
mental retardation - artllBfleElieally impairea orthopedic 
impairment , etc.), the combination of which causes such 
severe educational problems that they cannot be 
accommodated in special education programs solely for 
one of the impairments. The term does not include 
deaf blinfl children with deaf-blindness . 

"Native language" as defined by § 703(a)(2) of the 
Bilingual Education Act , when used with reference to a 
person of limited English·speaking ability, means the 
language normally used by that person, or in the case of a 
child, the language normally used by the parents of the 
child. 

1. In all direct contact with a child (including 
evaluation of the child), communication would be in 
the language normally used by the child and not that 
of the parents, if there is a difference between the 
two. 

2. If a person is deaf or blind, or has no written 
language, the mode of communication would be that 
normally used by the person (such as sign language, 
Braille, or oral communication). 
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[ "Nonacademic services and extracurricular services" 
may include counseling services, athletics, transportation, 
health services, recreational activities, special interest 
groups or clubs sponsored by the public agency, referrals 
to agencies that provide assistance to individuals with 
disabilities, and employment of students, including both 
employment by the public agency and assistance in 
making outside employment available. ) 

"Notification" means written statements in English and 
in the primary language of the parent's home, and oral 
communication in the primary language of the parent's 
home. 

"Occupational therapy" [means services provided by a 
qualified occupational therapis~'\.Df services provided under 
the direction or supervision of a qualified occupational 
therapist and) includes: 

1. Improving, developing, or restoring functions 
impaired or lost through illness, injury, or deprivation; 

2. Improving ability to perform tasks for independent 
functioning when functions are impaired or lost; and 

3. Preventing, through early intervention, initial or 
further impairment or loss of function. 

"Orthopedically impaired" "Orthopedic impairment" 
means a severe orthopedic impairment wltteh that 
adversely affects a child's educational performance. The 
term includes impairments caused by congenital anomaly 
(e.g., club foot, absence of some member, etc.), 
impairments caused by disease (e.g., poliomyelitis, bone 
tuberculosis, etc.), and impairments from other causes 
(e.g., cerebral palsy, amputations, and fractures or burns 
wl>ielt that cause contracture). 

"Other health ifflt'Bired impairment'' means having 
limited strength, vitality or alertness due to el>ffiftie & 

aell!e health problems such as a heart condition, 
tuberculosis, rheumatic fever, arthritis, asthma, sickle cell 
anemia, hemophilia, epilepsy, lead poisoning, leukemia, 
attention deficit disorder/attention deficit hyperactivity 
disorder, or diabetes wl>ielt that are chronic or acute and 
that adversely aHeets affect a child's educational 
performance. 

"Parent" means a parent, a guardian, 6f- a person acting 
as a parent of a child , or a surrogate parent who has 
been appointed pursuant to § 3.6. The term does not 
include the state if the child is a ward of the state . The 
term "parea.t" means either parent, unless the LEA has 
been provided with evidence that there is a legally binding 
instrument or a state law or court order ga7erning stteft 
mat!efs as divoree, sepa!'lltioa, & ffiiS!e<ly wl>ieft metlleF & 

fatlter; tlte adopti<·e metlleF & fatlter; & tlte legally 
appoiated gllardiaa 6f eommi!lee has ffiiS!e<ly ffi tlte ehilft 
to the contrary . The defiaitioa term also includes persons 
acting in the place of a parent such as a grandmother 
grandparent or stepparent with whom the child lives ; as 

well as tlte perseas wbe are legally respeasible l'6F a 
eltHd!s welfare. ±-fie term- "parent" als6 means a sHrregate 
pareat appoiated parsaant I& pr8':isions set - ift tlte 
regalatians . A child 18 years or older may assert any 
rights under these regulations in his own name. 

"Parent counseling and training" means assisting parents 
in understanding the special needs of their child and 
providing parents with information about child 
development. 

"Participating agency" means any agency or institution 
which collects, maintains, or uses personally identifiable 
information or from which information is obtained. 

"Physical education" means the development of: 

l. Physical and motor fitness; 

2. Fundamental motor skills and patterns; and 

3. Skills in aquatics, dance, and individual and group 
games and sports (including intramural and lifetime 
sports). 

The term includes special physical education, adapted 
adaptive physical education, movement education, and 
motor development. 

"Physical therapy" means services provided by a 
qualified physical therapist or under the direction or 
supervision of a qualified physical therapist upon medical 
referral and direction ; ftftd iaeh:1:des the evalHatieH:, 
lesliftg; treatmeat, reedaea!ioa aad rehabilita!ioH by 
pliysieal, meeb:anieal, er eleetrenie measHres arul
proeeaures ffi iadividaals wbe beeaase ffi !raifma; disease 
er bir!lt tlefeet present physieal er ema!ioaal disorders. 
'Hle term "pliysieal tkerapy" <lees flffi iaeJ.a<le tlte use ffi 
Raenlgea rays aad radiuffl l'6F diagaastie er therapeutic 
purposes 6f tlte use ffi eleetrieity l'6F sli6el< tkerajly aad 
sHrgieal flliFpeses, inelHd.ing eaHteri:z;atien . 

"Presehool aaadieapped eaHarea" meaas ehildreH fbelaw 
age fi¥eJ- wbe may be identified by aey ffi tlte previously 
tleHfted haHdieappiag eoaditieas er developmentally 
delayed. 

"Program ebaage" meaas aey ehaage ift tlte way Sj>eeiftl. 
ed.1:1eatien serviees are previded. t6 a ehlkl as determined 
by tlte eiHl<l's iadi'fiduali•ed edueatioa program. 

[ "Program" means the 
services as determined 
educational program. ) 

special education and related 
by a child's individualized 

"Psychological services" means includes [ those services 
provided by a qualified psychologist or services provided 
under the direction or supervision of a qualified 
psychologist ]: 

l. Administering psychological and educational tesrr 
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and other assessment procedures; 

2. Interpreting assessment results; 

3. Obtaining, integrating, and interpreting information 
about child behavior and conditions relating to 
learning; 

4. Consulting with other staff members in planning 
school programs to meet the special needs of children 
as indicated by psychological tests, interviews, and 
behavioral evaluations; and 

5. Planning and managing a program of psychological 
services, including psychological counseling for 
children and parents. 

"Public agency" means the state educational agency 
(SEA), local educational agencies, intermediate educational 
units, and any other public agencies whielt that are 
responsible for providing education to ftaRdieappefl 
children with disabilities . 

"Public expense" means that a FEEf:HiFeEl efl:HeatiaRal ftfttl 
e•taiHa!iea seFVtee is rrevitletl at He ees! fa the rereet the 
LEA either pays for the full cost of the service or 
evaluation or ensures that the service or evaluation is 
otherwise provided at no cost to the parent . 

"Public notice" means the process by which certain 
nformalion is made available to the general public. Public 

notice procedures may include, but not be limited to, 
newspaper advertisements, radio announcements, television 
features and announcement, handbills, brochures, and 
other methods which are likely to succeed in providing 
information to the public. 

"Qualified" means that a person has met the state board 
educational agency approved or recognized certification, 
licensing, registration or other comparable requirements 
which apply to the area in which he is providing special 
education or related services. In addition, the professional 
must meet other state agency requirements for such 
professional service, and Virginia licensure requirements 
as designated by state law. 

"Recipient" means any state or other political 
subdivision, any public or private agency, institution, 
organization, or other entity, or any person to which public 
financial assistance is extended directly or through another 
recipient. 

"Recreation" [ metlftS includes ]: 

1. Assessment of leisure function; 

2. Therapeutic recreation services; 

3. Recreation program in schools and community 
agencies; and 
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4. Licensure education. 

"Reevaluation" means completion of a new assessmeat 
eamfleReats ffi aeesFElaHee willi tile apfliieable eri-tei4ft 
evaluation . 

"Rehabilitation counseling services" means services 
provided by qualified personnel in individual or group 
sessions that focus specifically on career development, 
employment preparation, achieving independence, and 
integration in the workplace and community of a student 
with a disability. The term also includes vocational 
rehabilitation services provided to students with disabilities 
by vocational rehabilitation programs funded under the 
Rehabilitation Act of 1973, as amended. 

"Related services" means transportation and such 
developmental, corrective, and other supportive services as 
are required to assist a Raa8.ieaf)f'le6 child with a disability 
to benefit from special education, and includes SJ}eeeft 
speech-language pathology and audiology , ; psychological 
services physical and occupational therapy 
recreation, including therapeutic recreation; early 
identification and assessment of disabilities in children ,- ; 
counseling services, including rehabilitation counseling; and 
medical services for diagnostic or evaluation purposes. The 
temts term also iaeluded includes school health services, 
social work services in schools, and parent counseling and 
training. Senate Report No. 94-168 provides a definition of 
"related services," making clear that all such related 
services may not be required for each individual child and 
that such term includes early identification and assessment 
of ftanclieBflfliRg eenditieas disabilities and the provision of 
services to minimize the effects of such conditions. The 
list of related services is not exhaustive and may include 
other developmental, corrective, or supportive services 
(such as artistic and cultural programs, and art, music and 
dance therapy), if they are required to assist a 
haRdiearretl child with a disability to benefit from special 
education. 

'l"llffe are eerlaffi l<iftds 61 serviees whielt fRighl be 
~FB\'itled By peFSBHS ffflffi ¥fli'}'iflg prefessiBRRI aaei<gFBHRt!S 
UR<I wilft a 'f!l<iety 61 eperalieRal !l!les; flepeatliag -
FBEJ:l:liremeats ffi iaf:liviElual stafes:. F6f example, eeaaseliag 
serviees IR-ighl be previtlea lly S<>ciet werl<ers, 
rsyehelegisls, 6f gHidaaee €8Hf1Sel8FS, UR<I psyehelegieal 
eJeam:iaers, f)syelieffietrists, ill' psyelielsgists, clef)eRcliRg 
- state staRtlartls. 

Each related service defined under this part may 
include appropriate administrative and supervisory 
activities that are necessary for program planning, 
management, and evaluation. 

"School health services" means services provided by a 
qualified school nurse or other qualified person. 

"Screening" means those processes which are used 
routinely with all children to help determine educational 
strengths and weaknesses. 
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"Section 504" means that section of the Rehabilitation 
Act of 1973 which is designed to eliminate discrimination 
on the basis of handicap in any program or activity 
receiving federal financial assistance. 

"Serieesly emetieaally Elist:Hrbed" "Serious emotional 
disturbance" means a condition exhibiting one or more of 
the following characteristics over a long period of time 
and to a marked degree , wfti€lt that adversely affects a 
child's educational performance: 

I. An inability to learn which cannot be explained by 
intellectual, sensory, or health factors; 

2. An inability to build or maintain satisfactory 
interpersonal relationships ~ith peers and teachers; 

3. Inappropriate types of behavior or feelings under 
normal circumstances; 

4. A general pervasive mood of unhappiness or 
depression; or 

5. A tendency to develop physical symptoms or fears 
associated with personal or school problems. 

The term includes children who are schizophrenic, but 
does not include children who are socially maladjusted 
unless it is determined that they are seriously emotionally 
disturbed. 

"Sevefely IHitl ~falaaa<lly han<liea~~e<l" "Severe and 
profound disability" means individuals who: 

1. Have primary disabilities that severely impair 
cognitive abilities, adaptive skills, and life functioning; 

2. May have associated severe behavior problems; 

3. May have the high probability of additional physical 
or sensory ilaHdieaf'S disabilities ; and 

4. Require significantly more educational resources 
than are provided for the ffiildly IHitl ma<lefately 
han<lieappea children with mild and moderate 
disabilities in special education programs. 

"SigHifieaB:t ellafige- in ideHtifieatiaB: & f'laeemeB:t" 
inelaaes: 

-h +he eiHmge ift a effik!!s aeaaemie ellerings freHl 
geHeffil t6 Sj>eeial eaaeatien IHitl freHl Sj>eeial 
e<laealian t6 geHeffil eaaealiaa Erew:alaatian, wrillen 
Reliee IHitl e&!lSelll are reqaire<l); 

2c- 1'he el<~alsian af a haHaiea~~ea silitleflf 
ErecvalaatiaR t6 aetermiae whether Cl<palsien is 
~ermissible IHitl wrillen Reliee ler eK~Hlsien is 
feqaire<l; e&!lSelll is net feqaife<l); 

& +he ~laeement eiHmge wfti€lt ~ freHl a eiHmge 

ift tile i<lenliliealian af a l>anaiea~~ing eeHaitien; ler 
eKam~le, meatally retaf<lea 1e learning aisablea 
(feevalaalian, -- neliee IHitl eaasent are 
reqairea); 

+. +he eiHmge freHl a pt!blie - le a private <ley, 
resiaential & slnle e~erated ~fegmm, freHl a private 
<ley, resi<lealial 61' slnle a~efate<l ~fagmm le n pt!blie 
sel>eal, & le a placement ift a se~arate -*Y 
(feevalaatian, -- neliee IHitl eensent are 
feqHifed). 

"Social services" (r:isitiB:g teaeher/seilaal seetal ·;;erlter) 
metlftS work services in schools" includes [ those services 
provided by a qualified visiting teacher or social worker ]: 

1. Celleeting IHitl inlegmling dftla 1e ~fe~afe n 
saciaeult-ural assessmeat oo a elHM referred fur. SF 

iaentiliea witlt a l>anaiea~~iag ean<litian Preparing a 
social or developmental history on a child with a 
disability ; 

:?.c lntef~feting tile seeieealltifal assessment; 

& 2. Group and individual counseling with the child 
and family; 

+. 3. Working with those problems in a child's living 
situation (home, school, and community) that affect 
the child's adjustment in school; and 

&.- 4. Mobilizing school and community resources to 
enable the child to reeei¥e maKimam i>enelil freHl ll.4s 
eaaeatianal ~ragmm; IHitl learn as effectively as 
possible in his educational program. 

& Ollefing eansallalien le - ~ersannel IHitl 
~afents. 

"Special education" means specially designed, instruction, 
at no cost to the parent, to meet the unique needs of a 
han<lieap~e<l child with a disability , including elassrae!H 
iHstruetieH, iastruetieB: ift pilysieal eflueatiaa, lffime 
instfaeliea, IHitl iastruelien ift hes~itals IHitl institaliens 
instruction conducted in a classroom, in the home, in 
hospitals, and institutions and in other settings and 
instruction in physical education . 

I. The term includes speeeh speech-language pathology 
or any other related service, if the service consists of 
specially designed instruction, at no cost to the 
parents, to meet the unique needs of a llaaaieap~e!l 
child with a disability , and is considered "special 
education" rather than a "related service" under state 
standards. 

2. The term also includes vecational education if it 
consists of specially designed instruction at no 
the parent, to meet the unique needs 
hanaieap~ea child with a disability . 

cost to 
of a 
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3. The terms in this definition are defined as follows: 

a. "At no cost" means that all specially designed 
instruction is provided without charge, but does not 
preclude incidental fees which are normally charged 
to neal!aadieappetl nondisabled students or their 
parents as a part of the regular education program. 

b. "Physical education" means the development of 
(i) physical and motor fitness; (ii) fundamental 
motor skills and patterns; and (iii) skills in aquatics, 
dance and individual and group games and sports 
(including intramural and lifetime sports). The term 
includes special physical education, adaptive physical 
education, movement education, and motor 
development. 

& c. ''Vocational education" means organized 
educational programs wlHefi that are directly related 
to the preparation of individuals for paid or unpaid 
employment, or for additional preparation for a 
career requiring other than a baccalaureate or 
advanced degree. 

~ <lel!nltiaa ef "speelal etl~~e!llioo" is a part!eularly 
imp~ et~e uruler tltese ~loos s!ftee a OOil<! Is oo! 
l!aal!leappe<l ·lffiless f>e aeetl-s speele! Ct!l!e!l!!efu ~ 
ael!ail!ea ef "relaletl services" als<l dcpeal'ls oo ll!ls 
t!ellal!lea, s!ftee a relaletl aeF¥i<!e mtlSI be aeeessary ffi' a
effil<! !a l>eaeffi ffi>m speetel e<luealiaa. Tl!erelere, H a 
OOil<! <lees oo! aeet! speetel eaueatiaa, ll!ere eaa be ae 
"relate<l services" 8il<f tfte el!M (beeause Ret 
"haad!eappe<l") Is oo! eevered uruler the t\cl, 

4. The definition of "special education" is a 
particularly important one. While a child may be 
considered to have a dlsabJJJty under other Jaws, he 
does not have a disabillty under these regulations 
unless he needs special education. If a chlld does not 
need special education, there can be no related 
services since the provision of a related service must 
be necessary for a chlld to benefit from special 
education. 

"Specific learning disability" means a disorder In one or 
more of the basic psychological processes Involved in 
understanding or In using language, spoken or written, 
which may manifest Itself In an Imperfect ability to listen, 
think, speak, read, write, spell or to do mathematical 
calculations. The term includes such conditions as 
perceptual bea-d!eaps disab.ilities , brain injury, minimal 
brain dysfunction, dyslexia, and developmental aphasia. 
The term does not include children who have learning 
problems which are primarily the result of visual, hearing, 
or motor llaRdiea~s, disabilities; of mental retardation , ; 
of emotional disturbance ,. ; or of environmental, cultural, 
or economic disadvantage. 

"Speech or language impaired impairment' 
communication disorder, such as stuttering, 
articulation, a language impairment, or 
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impairment, which adversely affects a child's educational 
performance. 

"Speech·language pathology" includes: 

1. Identification of children with speech or language 
disorders; 

2. Diagnosis and appraisal of specific speech or 
language disorders; 

3. Referral for medical or other professional attention 
necessary for the habilitation of speech or language 
disorders; 

4. Provisions of speech and language services for the 
habilitation or prevention of communicative disorders; 
and 

5. Counseling and guidance of parents, children, and 
teachers regarding speech and language disorders. 

'"BIEife ageneies" """""' the Slate Deparlmeats &! 
EtlHealiea; Heeltll; Moo~!!~ Healtlr; Moo~!!~ Re!a!'dalffl.&; !tfl<! 
SHbslaaee Abuse Servlees; G~ -I!Mabi!ilative 
Servlees; See!a! &&~ Gerreelieaei Edaee!lal¥, 8il<f file 
De~BI'Iffieftl ffl!' the ~'ISHBIIy ~~ 

"State educational agency" (SEA) means the Virginia 
Department of Education. 

"Support services" means implementing the 
comprehensive system of personnel development; 
recruitment and training of hearing officers in conjunction 
with the Supreme Court of Virginia; and recruitment and 
training of surrogate parents; and public information and 
parent-training activities relating to a free appropriate 
public education lor haA!licapjletl children with disabilities 

"Surrogate parent" means a person appointed in 
accordance with procedures set forth to provide children 
who are in legal or physical custody of the state, or whose 
parents are not known or are unavailable, with the 
protection of procedural safeguards. 

"Testing" means individual evaluation procedures 
(formal testing and assessment) to determine initial or 
continued eligibility for special education services. 

"Transition services" means a coordinated set of 
activities for a student, designed within an 
outcome-oriented process, that promotes movement from 
school to post-school activities, including postsecondary 
education, vocational training, integrated employment 
(including supported employment), continuing and adult 
education, adult services, independent Jiving, or community 
participation. The coordinated set of activities described 
must: 

I. Be based on the individual student's needs, taking 
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into account the student's preferences and interests; 
and 

2. Include: 

a. The development of employment and other 
post-school adult living objectives; 

b. Instruction; 

c. Community experiences; and 

d. If appropriate, acquisition of daily living skills 
and functional vocational evaluation. 

Transition services for studcwts with disabilities may be 
special education if they are provided as specially 
designed instruction, or related services if they are 
required to assist a student with a disability to benefit 
from special education. The list of activities above is not 
intended to be exhaustive. 

"Transportation" ffieftfiS includes : 

1. Travel to and from school and between schools; 

2. Travel in and around school building; and 

3. Specialized equipment (such as special or adapted 
buses, lifts, and ramps), if required to provide special 
transportation for a llaaaieappet! child with a disability 

"Traumatic brain injury" means an acquired injury to 
the brain caused by an external physical force, resulting 
in total or partial functional disability or psychosocial 
impairment, or both, that adversely affects a child's 
educational performance. The term applies to open or 
closed head injuries resulting in impairments in one or 
more areas, such as cognition; language; memory; 
attention; reasoning; abstract thinking; judgment; 
problem-solving; sensory, perceptual and motor abilities; 
psychosocial behavior; physical functions; information 
processing; and speech. The term does not apply to brain 
injuries that are congenital or degenerative, or brain 
injuries induced by birth trauma. 

"Visiting teaefter/sellesl seciB:l werlter" f&ee S6cial 
services). 

"Visaally im)'.lairecl" "Visual impairment" means a ¥isHftl. 
an impairment whlell- in vision that , even with correction, 
adversely affects a child's educational performance. The 
term includes both J'firlia!ly se€ffig aftd hliru! ellil<lrea 
partial sight and blindness . 

"Vocational education" means organized educational 
programs wlliell- or instruction in a sequence or 
aggregation of occupational competencies that are directly 
related to the preparation of individuals in- for paid or 
unpaid employment in Sllffi HeMs as ~ lmsifless 

OCCHf.latieRS, Mffie eCBRBffiiCS, ft.eal.t.l:t OCCiff.lBtiBB:S, 
rnarl£eting arui distribHti·.re eeeupatians, teehnieal aftd 
emergiHg eeel:lpatiaRs, maElern iRfiustrial ftftd agrie1:1:Uure 
lffis, aftd !re!les aftd ia<lastrial eeea~atisas, 81' f8l' 
aa<!ilieHal ~repRYR!ieR flw a eare& ift S\lffi Hel<ls, aftd ift 
athef- aeel:lf.lBtieas, current or emerging occupations 
requiring other than a baccalaureate or advanced degree . 
frfid veeatieaal sB.±deftt arganizatian aetivities as 6ft iategml 
l*ffi sf tile ~rogmm; aftd fur purposes sf tiH;; paragraph, 
tile lefm "organi.e<l e<lueatien preg•am" ffi€HilS ealy +» 
iastntetian (ineh:ttliag career gHifiaBee ftftd eaenseliB:g) 
rela!etl ift tile oeeupalieH 81' eeea~atioas fur wllleft tile 
stafients are ffi traiRiag M iRst:reetiaa aeeessary fflr. 
sluaeats ift Beftefit ffflffi Sllffi traiaiag, aftd w tile 
ae~uisitioa (iaeladiag leasiag), maiateaaHee aftd FEjlRlr sf 
iasiFuetioaal equi~meat, supplies, aftd teaeaing aides; 1mt 
fue t:erms de- nat meaft tfte eeRstraetiaa, aeEJ:eisitiaR, M 
iilJliat e~uipmeat 81' buildings, 81' tile aequisitisa 81' Feftiftl 
sf laruh These programs must include competency-based 
applied learning that contributes to an individual's 
academic knowledge, higher-order reasoning, and 
problem-solving skills, work attitudes, general employability 
skills, and the occupation-specific skills necessary for 
economic independence as a productive and contributing 
member of society. This term also includes applied 
technology education. 

"Ward of the state" means all parental rights and 
responsibilities for the care and custody of a child have 
been terminated by court order or applicable law , and 
the child has been placed in the care and custody of th< 
state. 

PART II. 
RESPONSIBILITIES OF THE STATE DEPARTMENT 

OF EDUCATION. 

§ 2.1. Right to a free appropriate public education. 

The Virginia Department of Education shall ensure that 
all llaaaieapped persons with disabilities from two to 2I, 
inclusive, residing in the Commonwealth of Virginia are 
identified, evaluated, and have available a free and 
appropriate public education. The provisions set forth in 
these regulations shall apply to all public and private 
schools and agencies in the Commonwealth which provide 
special education and related services to hamlieaF'Fled 
children aftd yoolit with disabilities . 

§ 2.2. Functions of the Department of Education. 

In keeping with its responsibilities in this regard, the 
Department of Education (SEA) shall perform the 
functions which follow: 

k 1. Review and submit to the Board of Education 
for approval the Annual Special Education 
Plan/Report and Funding Applications from each local 
school division or other public agencies responsible for 
providing educational services to ftaBElieapf.led children 
aftd yoolit ~ with disabilities . 
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Bo 2. Prepare and submit for public hearing, for 
comment from members of the State Special 
Education Advisory Committee, and for approval by 
!he Be&tl af Edueation arul the U.S. Department of 
Education, the State Plan for Education of 
llaneliea~~ed Children with Disabilities . Such plan 
shall contain assurances of and procedures ffif- as 
prescribed by federal law : 

lo Pl!blie ft6llee arul opportunity ffir eeffiment; 

:/;, Rigllt le eelueation peliey statement; 

& F!!ll eelueational oppertuHity gaal arul tiffieliBes; 

+. Palley oo priorities; 

5, Gftilt! ieentilieation; 

6-:- Iafii'li6Hali2ed edHeatiea f)Fegram; 

':/-; Preeefleral safegHartls; 

&- !:.east restrietive eavireameB:t; 

9-;- Prateetiefl ift evalHatien f)Feeec:ll:lres; 

1-&o Comprehensive system af personae! development; 

It Partieipatien af kaaelieappeel ehilelren aru1 yootll ia 
!}fflate-. 

~ Plaeemeat ef. haadieappeEl ellilElrea aHti yetttft ifl 
approved !}fflate nenseetariaa S€llools; 

t& Reeevery af !'ui!dst 

l+. IleariHg oo appliealieas frem eReh ldY.; 

!5, MeHiloring arul evaluation; 

* Inlerageaey agreemeals. 

&. 3. Develop procedures for implementing state and 
federal laws and regulations pertaining to the 
education of tfte haadieaf)f)ed children with disabilities 

&. 4. Assist LEAs and other participating state 
agencies in the implementation of state and federal 
laws and regulations pertaining to the education of .fu.e 
haadicap~ed children with disabilities by providing 
technical assistance and consultative services. 

&. 5. Review and evaluate compliance of LEAs with 
state and federal laws and regulations pertaining to 
the education of !he haaeliea~~eel children with 
disabilities [ and require corrective actions where 
needed ]. 

F:- 6. Review and evaluate compliance of approved 
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private nonsectarian schools for llaaBieaf)peEl children 
with disabilities with state and federal laws and 
regulations pertaining to the education of the 
haruHeaJ3f3erl children with disabilities . 

&. 7. Establish and maintain a state advisory 
committee composed of persons involved in or 
concerned with the education of ftaadiea13f'le8 children 
and yootlt with disabilities . The membership must 
include, but need not be limited to, at least one 
representative from each of the groups as follows: 

lo a. llaaaica~~eel iaaiviaHals Individuals with 
disabilities ; 

:/;, b. Teachers of !he liaa<licap~ea children with 
disabilities ; 

& c. Parents of lmaaiea~~eel children arul yautft 
with disabilities ; 

+. d. State and local education officials; 

5:- e. Special education program administrators; 

&.- f. Public and private institutions of higher 
education; and 

'1-o g. Advocacy groups. 

8. Provide at least annually to the State Special 
Education Advisory Committee all findings and 
decisions of due process hearings, with all personally 
identifiable information deleted, and in addition, a 
summary of the complaint findings. 

&.- 9. Develop and implement a comprehensive 
personnel development plan which focuses on pre~ and 
in-service educational needs. 

I: 10. Develop procedures for disseminating significant 
information derived from research, demonstration 
programs and projects involving !he liaa<liea~ped 
children with disabilities . 

;J-;- 11. Secure agreements from state agency heads 
regarding appropriate roles and responsibilities for the 
identification, evaluation, placement, and delivery of 
educational and related services to all l>aaaiea~pea 

children arul yootll with disabilities . 

:& 12. Disburse the appropriated funds for the 
education of haadieap~eti children arul yootll with 
disabilities in the Commonwealth ef to LEAs and state 
operated programs which are in compliance with state 
and federal laws and regulations pertaining to the 
education of .fu.e l-laaflieapped children with disabilities 

h 13. Establish procedures to ensure that the 
placements of kaaelieappeel children aru1 yootll with 
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disabilities by other public agencies are in compliance 
with state and federal laws and regulations pertaining 
to the education of !Ire l>aB<lieappea children with 
disabilities . 

M, 14. Establish reasonable tuition costs and other 
reasonable charges for each approved private 
nonsectarian school for ffte liasEl.ieaf)peEI children with 
disabilities based on the special education and services 
provided. Charges for other services, in addition to 
room and board, will be established in cooperation 
with other state agencies having similar 
responsibilities. All such cost and charges shall be 
established in accordance with the process determined 
by the Interdepartmental Committee on Rate Setting 
for Children's Facilities. , 

Nc 15. Report and certify annually to the appropriate 
federal agency !Ire !ellewiag: the number of children 
with disabilities in local school divisions and state 
operated programs receiving special education and 
related services on December 1. 

t 'flle number e4 kaadiea~ped efiildrea arul yeutlt ifl 
teeat selre6l El.ivisifH'iS receiving Sj}e€-iftl- edl:leatiaR ftfttl 
Fclafeft services en December ¥, ftfttl 

:I.e 'flle aumeer e4 llaa<lieappe<l eltilfireH arul yeutlt ifl 
state BJ3erateel f)Fagrams reeeiviHg ~ edueatieR 
arul rela!e<l services oo October t 

o, 16. P1ll>llsl> Prepare an annual report which 
summarizes special education and related services 
provided haHIIieap~e<l children arul yeutlt with 
disabilities . 

P:- 17. Review, investigate, and act on any allegations 
of substance which may be made by public or private 
agencies, individuals, or organizations of actions taken 
by any public agency that are contrary to the 
requirements of laws and regulations affecting the 
education of l>aadieapped children arul yeutlt with 
disabilities . 

~ Repeft !e !Ire state Speelfll Edueatiea Aa·;isery 
Committee all lia<liHgs arul <leeisieBs 6f ffile j>l'6ee9S 
heariags. la a<lditiaR, !Ire eamplaiHt fiH<lisgs sl>all i>e 
reparte<l at leas! aaRually. 

It 18. Establish procedures designed to fully inform 
parents and llan<lieapped children arul yeutlt with 
disabilities of educational rights and due process 
procedures. 

[ & 19. Provide private schools with copies of all state 
regulations and standards relating to the education of 
!Ire ltruu!ieappea children with disabilities and 
revisions of these regulations and standards as they 
occur.] 

[ E fBo 20. ] Alford private schools to which a public 

agency has referred or placed a child with a disability 
the opportunity to participate in the development and 
revision of regulations and standards which apply to 
them. 

PART III. 
RESPONSIBILITIES OF WEAt SCHOOL DIVISIONS 

LEAs AND STATE AGENCIES. 

§ 3.1. Applicability of requirements. 

The requirements set forth in this seeliBB part are 
applicable to local school divisions and state agencies 
providing education and related services for llandieaflpeEl 
children arul yeutlt with disabilities and are developed in 
accordance with state and federal laws and regulations . 

* 3± 'flle re~uiremen!s, devele~e<l ifl aeeerdanee wlllt 
state arul fetleffil laws aoo Fegulatlens, are eonsisteat wlllt 
t:fte DefJartment sf EclueatieR's respensibilities autlineel as 
fellows' 

/>r. ldentifieatlea, evaluatieB, arul eligibility. 

1-c 'fafget ages arul eligibility. 

t.- Defiaitiaas &f- llancliea}3{3ing eenditieas. 

4: Sereening. 

5o Relerral. 

&, E·:aluatloa. 

9-: Assessment eempenents. 

&. Eligibility. 

-9-;- TermiRatiafl: ef serviees. 

1+. Cftiltl's stal!!s peaaing determiaatlen 6f eligibility. 

&. ~ <leli·;ery. 

t Free a~pro~riate jffiblie e<lueatien. 

:I.e laai'.'iaualize<l edueatien program. 

&. Preee<lural safeguaFt!s. 

};- ffae FJFaeess. 

:I.e Coafideatiality 6f ialerma!iea. 

3-o Cem~lain! preeedure. 

:&. Surrogate jllH'eft! preeedares. 

t R6le 6f surraga!e ~arents. 
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:lc A~~eiatmeat frl sarregate ~arents. 

3-:- IclentifieatieR fffit'l: reen1itm:eat ef StlFregate parents. 

+. Qaalifieatiaos frl sarragale ~areats. 

&, Rigl>ls frl sarregate parents. 

&. AElministratieR ftftd geveraaaee. 

-1-o Plans, applieatieas, ftflt! ~ 

:lc Perseaael develepment. 

a: b6eal aclvisery eamfl'littee. 

+.- Regienal fJFBgrams. 

~ 3+. § 3.2. Identification, evaluation, and eligibility. 

A. Target ages and eligibility. 

Each annual special education plan/report and funding 
application shall include procedures which ensure that all 
children 8fltl- yoo-t:h residing within the jurisdiction of an 
LEA, birth to age 21, inclusive, who may be liandieapped 
have disabilities , and who may need special education 
and related services are identified, located, and evaluated. 
The plan also shall include a practical method for 
determining children frflfl: yoo-t:h who are receiving needed 
special education and related services and those who are 
not receiving such services. 

&. Defiaitions 6f liaHdiea{3}3ing eenditieas. 

Definitians frl llandiea~piag eea<litiaas sliall be as 
tlefifte<l lfl Pafl l frl !l>is regalatiea. 

&. B. Child find. 

1. Each local school division shall, at least annually, 
conduct a public awareness campaign to: 

a. Inform the community of a person's statutory 
right to a free appropriate education and the 
availability of special education programs and 
services; 

b. Generate referrals; and 

c. Explain the nature of llafldieappiag eeaclitieH:s 
disabilities , the early warning signs of Randiea{3}3iag 
eaHditians disabilities , and the need for early 
intervention. 

2. Procedures for informing the community shall show 
evidence of the use of a variety of materials and 
media, and shall: 

a. Provide for personal contacts with community 
groups, public and private agencies and· 

Vol. 10, Issue 5 

1175 

Final Regulations 

organizations; and 

b. Provide information in the person's native 
language or primary mode of communication. 

3. There shall be evidence of involvement of parents 
and community members ,- as well as the -le€:al-~ 
edHeatien aG:visery eemmittee, in the required child 
find and community awareness campaign. 

4. Each local school division shall maintain an active 
and continuing child find program designed to identify, 
locate and evaluate those children from birth to 21, 
inclusive, who are in need of special education and 
related services. Written procedures shall be 
established for collecting, reviewing and maintaining 
such data. 

5. All children ages two to 21, inclusive, not enrolled 
in school and who are suspected of having a 
liandieapping eanditian disability shall be referred to 
the division superintendent, or designee, who shall 
initiate the process of determining eligibility for 
special education services. 

6. Where such children are determined to be eligible 
for special education services, school divisions are 
required to offer appropriate programs and placements 
consistent with each child's IEP from ages two to 21 
inclusive. 

&. C. Screening. 

1. Each local school division shall establish and 
maintain screening procedures to assure the 
identification of liandieapped JlffS6ftS re~airiag speeiHI 
edHeatien children with disabilities residing within its 
jurisdiction and requiring special education . All 
procedural safeguards shall be maintained during the 
screening process. These include the following: 

a. Written notice when appropriate; 

b. Confidentiality; and 

c. Maintenance of student's scholastic record. 

2. The screening process for all children enrolled in 
the school division is as follows: 

a. All children, within 60 administrative working 
days of initial enrollment in a public school, shall 
be screened in the following areas to determine if 
formal assessment is indicated: 

(I) Speech, voice, and language; and 

(2) Vision and hearing. 

b. All children (through grade three), within 60 
administrative working days of initial enrollment in 
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public schools, shall be screened for fine and gross 
motor functions to determine if formal assessment is 
indicated. 

c. Specific measures or instruments will be 
employed which use: 

(1) Both observational and performance techniques; 
and 

(2) Techniques which guarantee nondiscrimination. 

3. There shall be established a formal child study 
committee in each school to review records and other 
performance evidence of those children referred 
through a screening proC~:-'tlS or referred by a source 
other than through screening; for example, when a 
parent or external service provider makes a referral. 
All referrals for child study shall be made to the 
principal or designee. The committee shall eooslst 6f 
at least: three fleFseas, iaeludiag include : 

a. Referring source, as appropriate (except when 
referring source would breach confidentiality of 
child); 

a-: b. Principal, or designee; 

fr. c. Teachers; and 

eo d. Specialists ; aft<l. . 

<k ReferriRg SS1il'€e, as appropriate ~ wl>eft 
referrtag st><!ftle woold 1>reae1t eeafideatiality 6f 
eltil<&. 

The committee must have at least three persons in 
attendance. 

4. The child study committee shall meet within 10 
administrative working days following referral. 

5. Actions by the committee shall be documented in 
writing and shall include information upon which a 
decision was based. The formal assessment 
components shall not be initiated (collected) before 
referral to the special education administrator and 
parental consent has been obtained. 

& D. Referral [ for evaluation ]. 

t, Children suspected of being haadieapped having a 
disability shall be referred by tiHs eemmittee the child 
study committee or other referring source to the special 
education administrator for formal assessment. +fte. If 
referral to the special education administrator is from the 
child study committee , it shall be made within five 
administrative working days following the determination by 
the child study committee that the child is suspected of 
being ilaH<Iieapped having a disability . The special 
education administrator, or designee, shall: 

tr. I. Record the date, reason for referral and name(s) 
of the person/agency making the referral; 

Jr. 2. Implement procedures for maintaining the 
confidentiality of all data and institute procedural 
safeguards to: 

fl7 a. Inform the parent of the referral in the 
native language or primary mode of communication, 
unless it is clearly not feasible to do so; 

ffl b. Advise the parent of his rights in the native 
language or primary mode of communication; and 

ffl c. Secure written permission of the parent for 
the formal assessment; 

e:- 3. Initiate formal assessment procedures; and 

fr. 4. Notify the referral source, when appropriate, of 
the results of the decision regarding determination of 
eligibility. 

Po E. Evaluation. 

[1. The LEA shall establish procedures for the 
evaluation of referred children which include the 
following: 

a. Written prior notification (in native language); 

b. Opportunity for independent evaluation; 

c. Written parental consent; 

d. Assignment of surrogate parent when necessary; 

e. Opportunity for an impartial hearing; 

f. Confidentiality; 

g. Opportunity for examination of records; and 

h. Nondiscriminatory testing.] 

~ [ ±o 2. ] The LEA shall establish policies and 
procedures to ensure that tests and other evaluation 
materials the following : 

a. Tests and other evaluation materials: 

>r. (1) Are neither culturally nor racially 
discriminatory; 

Jr. (2) Are provided and administered in the child's 
native language or other mode of communication, 
unless it is clearly not feasible to do so; 

eo (3) Have been validated for the specific purpose 
for which they are used; and 
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<t ( 4) Are administered by trained personnel in 
conformance with the instructions provided by their 
producer ; . 

B+ b. Tests and other evaluation materials include 
those tailored to assess specific areas of educational 
need and not merely those which are designed to 
provide a single general intelligence quotient; 

et c. Tests are selected and administered so as to 
best ensure that when a test is administered to a 
child with impaired sensory, manual, or speaking 
skills, the test results accurately reflect the child's 
aptitude or achievement level or whatever other 
factors the test purports to measure rather than 
reflecting the child's impaired sensory, manual, or 
speaking skills (except where those skills are the 
factors which the test purports to measure); 

f3J- d. No single procedure shall be used as the sole 
criterion for determining an appropriate educational 
program for a child; 

f4)- e. The evaluation shall be made by a 
multidisciplinary team or group of persons, including 
at least one teacher or other specialist with 
knowledge in the area of suspected disability; 

f§+ [ ± 3. ] For a child suspected of l>eing leamiag 
disaelee having a specific learning disability , the 
multidisciplinary team shall include: 

W a. The child's regular teacher or if the child 
does not have a regular teacher, a classroom 
teacher qualified to teach a child of that age, or if 
a child is below school age, a person qualified to 
teach that age; and 

fbt b. At least one person qualified to conduct 
individual diagnostic examinations of children aa.-d 
!me ooleegeable ia !he hantliea~ping eantlitian , such 
as a specific learning disabilities teacher, school 
psychologist, speech-language pathologist, or remedial 
reading teacher . 

[ 4. For a child suspected of having a learning 
disability, the evaluation must include an observation 
of academic performance in the regular classroom by 
at least one team member other than the child's 
regular teacher. In the case of a child of Jess than 
school age or out of school, a team member shall 
observe the child in an environment appropriate for a 
child of that age. ] 

[ ~ 5. ] The LEA shall establish procedures to ensure 

a. That each child is assessed [ by a qualified 
professional ] in all areas related to the suspected 
disability, including, where appropriate, health, 
vision, hearing, social and emotional status, general 
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intelligence, academic performance, communicative 
status, and motor abilities. [ This may include 
educational, medical, sociocultural, psychological, or 
developmental assessments. Reports from 
assessments must be provided in writing. ] However, 
the hearing of each ha!H!ieappe<l child with a 
disability shall be tested during the eligibility 
process prior to placement in a special education 
program. A complete audiological assessment, 
including tests which will assess inner and middle 
ear functioning, must be performed on each child 
who fails two hearing screening tests. The second 
hearing screening test shall be completed not less 
than 15 nor more than 45 calendar days after 
administration of the first screening test. 

b. Parents are provided an opportunity to 
participate, if they so request, in the consideration 
of the areas to be assessed. [ Parents must be 
provided written notification of this right. ] 

+. 'fl>e J:.£A sltall S6lielt aoo eensitler ~ertineat 
iafsrmatiea !ffim !he agency, if any, tllat bas beefl 
assigae<l legal eastadial fights ef a liaa<lieap~e<l ehll<l 
eeaeenliHg evah:mtiea et stteft clHM:-

5o [ +. 6. ]The LEA shall establish procedures to 
ensure that eligibility for special education and related 
services is determined within 65 administrative 
working days after request for 5\tel> serviees by !he 
ehll<l stlltly esmmittee ia !he speeial eduealian 
aciministrater evaluation is received by the special 
education administrator . 

&. l'~ssessmest eemJ3BReB:ts. 

'l'lle eligil3ility ef ellildrea ffH' speeial eeaeatiaa programs 
aoo relatetl serviees sltall be beset! - a fem;aJ 
assessmeat iavelviag tfte eBffiJ3BHeHts as- feH.ews:-

h Edueatienal. WrltteH repef! <leseribing e\lfrent 
eeueatieaal perfarmaaee aoo ideatif:yiag -
streagtks and weaknesses in aea8:emie s.JH.H.s B:ftd
langHage perferffiaaee. 

~ Medical. WrltteH repef! !roHt a lieensee pliysieiaa 
inaieating general me<lieal IHstary a-nft any 
met'lieal/ftealth fJFBblems wlHeh: f'f'lftY ~ learaiag. 

~ Sseiaealtaral. WrltteH repef! !roHt a ~aali!ie<l 

¥isillftg leaebeF 6f - seelal - -eeseriaes lHmily ltistefy; straetare aoo dyaamies; 
develapmeatal aoo - !lli;iary; aoo saeial,'aeaptive 
13eha•tiar ia !he beffle; seftool; aoo eemmanity. 'fl>e 
isfermatiefl: is sBtaiaeEl tfireugh interviews wi-th 
~ w f)Fifflary earetalwrs ffi aElflitien te use ef 
6lbe¥ seelal appraisal methe<ls. 

+. Psyehalagieal. WrltteH repef! !ffim a ~aalifie<l 

psyehelagist beset! "" !he ttSe <>I a battery ef 
BflflFBI?Fiate iastntments wfl-ieJ::l- shal-l iftcltttle in6ivi8:Ha1 
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iatelligeHee ~ fHHI ~syelieedeeatieaal !ests, 

;;, Bevele~meatal. Wfilleft rep&! sf assessment sf 1>ew 
lite elliltl - ffi lite majeF areas sf devele~meat 
saeb- as- eegnitias, fH6tef;- saeial/adaptive behavier, 
pereepties, ftftd eemmHnieatian, where refj:uired ift tlie
regelaliens !&f assessing lite s~eeified liandiea~~ing 
€6RtlitiBRS. 

&: otller, Sifffi as ~ laagl:Iage, elisieal/f.)syeliiatrie, 
ete-;, where aptJrepriate 6f- neeessaFy. MiRiHHim 
assessment cem~eaeals sliall lie eem~leted liy 
~salified prefessieaalfs) jH'ffir Is Fe¥iew liy lite 
eligibility eemrai!!ee !&f eliil<lrea sespeeted sf lieffig 
liaRdieap~e<l ffi ene •• mere sf lite lellewiag -. 
8'ftese re~airemeats are -aJse a~plieable wllen lite 
lrieeHial Fe¥iew is eaRdaetefl.) 

"' Mealally retaraefl. Psyelielegieal, metlieal, 
seeiaettlttJ:ral ftftd eflHeatianal/develepmeatal. 

Jr. beaming disabletl. Edeeatieaal, medical, 
sseieealtaral, fHHI psyelwlegieal; sbservatisa sf 
aeademie perfermaBee ift Fegt:tlaf- elassreem by at 
least ene !sam member wile is knewledgeable abeHt 
learaiRg flisabililies slller IlleR lite el>ilt¥s Fegt:tlaf
lsaebef far ill lite ease sf a ~resel!eel .,. 
set ef selise! stadeat, lite sllseF¥atisa sball be rfHHie 
ift ftft apprapriate ea·;irenment). 

[ fk 7. ] A multidisciplinary team may determine that 
a child has a specific learning disability if: 

f±+ a. The child does not achieve commensurate 
with his age and ability levels in one or more of 
the areas listed in subdivision G & l> 00 E 5 b of 
this section when provided with learning experiences 
appropriate for the child's age and ability levels; 
and 

ffl b. The team finds that a child has a severe 
discrepancy between achievement and intellectual 
ability in one or more of the following areas: 

W (1) Oral expression; 

fllt (2) Listening comprehension; 

{e)- (3) Written expression; 

ftl)- ( 4) Basic reading skill; 

fe)- (5) Reading comprehension; 

ff)- (6) Mall1ematies Mathematical calculations; or 

tg)- (7) Mathematics Mathematical reasoning. 

c. The multidisciplinary team may not identify a 
child as having a specific learning disability if the 
severe discrepancy between ability and achievement 

is primarily the result of: 

W (1) A visual, hearing or motor liaadieap 
disability ; 

fllt (2) Mental retardation; 

fe)- (3) Serious emotional disturbance; or 

ftl)- ( 4) Environmental, cultural, or economic 
disadvantages. 

e. Serieesly effistisaally <listurbed. Edeeatiaaal, 
me<lieal, seeiaeelteral, fHHI psyelialegieal. 

<h lleariag impaired. Medical fie inelHtle eemplete 
aadielegieal assessmeat wliieft wili assess iftaei' fHHI 
ffiitl<lle ear fune!iaaiag), e<luealieaal, seeisealteral, 
fHHI psyellslagieal. 

eo Visually im~aire<l. Medical ftt> inel-atle 
eKamiaa!lea liy £1ft eye s~eeia!ist), edeealisaal, 
seeieealtural, fHHI psyehelegieal. 

t OFthspedieally impairea. Medical fie inelHtle 
evalm>lisa fs) /prescription fs) !&f eeeepatieaal llieFBPl' 
.,. pliysieal lllerajly wllen app•epriate), eaaealieaal, 
seeieealtuml, fHHI psyelielegieal. 

g, Otlier lieeltit impaired. Me<lieal fwi!ft SjlCcial 
el£amiaaliea rep&! as apprs~riate), eauealieaal, 
seeiseultaral, fHHI psyelielagieal. 

Jr. Severely fHHI ~relauaaly 11aadieappe<h Medical fie 
inelHtle evalualiea(s)/~reseriptiea(s) !&f eeeapalieaal 
'* pliysieal therapy wliefr appra~riate), 
edueatieeal/ develepmental, soeieel:lltl:iral, aftti. 
psyelielegieal. 

h Sj!eeell ar laageage impaired. Sj!eeell aafl 
laagaage, lie6Fiftg sereeaing, edaealienal, fHHI slller 
rep&!s as appropriate. Aft au<lis!sgieal assessmeal 
mast be performed 6ft eaeb elliltl wile fails twa 
lie6Fiftg sereeaieg !ests, Wliea lite elliltl has oo! 
rfHHie salislaetery pregress afier reeeiviag twa Yft6FS 
ffi ~ sef¥i.ee a eemprellensive assessment HHtSt 
lie eemplete<l wliieft eeasists sf t1>e feHS'r:ing: 
medieal, soeieeelteral, psye!telegieal, BiHI
ed:ueatienal. 

t,- Preselieel. Medieal, seeieeelleral, develepmeala!, 
fHHI psyeaelegieal. 

lfo Aalisfft Medieal fwi!ft SjlCcial eKaminatien l'ejleffil 
a-s- apflFB.tJFiate), edueatienal/devele}3mental, 
soeieeultaral, s~ 8iHI- laBguage, BiHI
psychelagieal. 

lc- Mul!ihaadieapped. Meaieal (-witlr sj>eclfll
ellafflina!isR rep&!s as appropriate), edeeatioaal, 
soeieeelrnral, aaa psyel!elogieal. 
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Hr. Deaf/blind. Medical {1ft HteltHle complete 
audielegieal assessmeal wblel! will assess irulff aR<I 
fTti.dtHe eaF faHetiaaiag arui- examiHatiaa by- an eye 
speeialist), edaeatieRal, soeiaeHltl.uai a-n-d 
psyellelegieal. 

&. Qaalifiea pralessieaal& 

t 1\adielegist. See -teaeflef- eertifieatien regulatians. 

:?.. Eaaealieaal ia!erpreliag ler - at l>eaffi>g .,. <leaf 
slaaeats. if !lle l£P Cemffiillee flelermiaes litat !lle 
- at l>eaffi>g er <leaf s!tl<l€ffi will i'e<jHfFe 
edHeatianal interpreting serviees, tftefl: EJ:HalifieEl 
personnel s!>nll be praviaefl ia fl€£eraaaee wlill !lle 
stHdeat's metle ffi eammtJ:aieatiea. 

EElHeatisnal flBFSeanel previdiag interpreting feT 
s!tl<l€ffis ~ ~ laitg1iage s!>nll lH!Ye eemple!ed aR<I 
f*iSSefl a- Virginia ~ Assuranee Sereefl:ing at be¥el 
J. .,. ~ Perseanel s!>nll l>a¥e eemple!eEI aR<I 
j'>flSSet! at bevel ~ screening ef!6F JIDy J., l.1W3; aR<I a! 
bevel 6 screening ef!6F JIDy J., - Perseaael ffiHY 
l>a¥e "" e~uivalcnt er ftigber regis!Fy at iatcrpre!ers 
ffif- the deaf eertifieate (eJ£ellftliRg eertiHeatieR ffi 
reverse slflllst ia lietl at !lle Virgiaia Qooli!y 
Assuraaee &ereeffiflg certificate. 

PersBRfl:el previcliHg edueatisBal iRteflwetiag services 
ler - at l>eaffi>g er <leaf sluaeats l!siag ette<! 
Sjlee€ft sbaH be eer!ifee as 8ted Sjreeel> Iatcrprcters 
by !lle Na!iaaal 8ted &f>eeeh t.sseeialiea a! bevel J., 
.,. ~ by JIDy J., -. aR<I a! bevel :?.. .,. ~ 
by JIDy J., ~ 

PersoRael f!FsvifliBg eaueatioRal interpreting services 
I& !lle - at l>eaffi>g .,. <leaf s!a<lcats rc~uiriag era! 
ia!crpre!iag s!>nll lH!Ye eemple!ed aR<I j'>flSSet! a 
Virginia QHal-i-ty l\ss1:1raaee SereeaiHg f.e.F the Deaf 
cer!ifiea!e (eKcladiag eertilieatiea ia reverse slflllst ia 
Hea ef tfte Virginia ~ l ... ssuranee SereeRiag 
certificate. 

-3:- OeCl:liJatiaaal theraf.!ist. A flHalifierl ecc1:1J3atieaal 
therapist ls a prelessieaal wit& s!>nll h6ld at iaas! a 
Baehcler's <Iegree ia eeeupatioaal !llerapy freFa aa 
accrc<li!ca sel>eet J.a a<laitiea, a qualilica eceupa!ieaal 
taerapist ls """ wiH> raaiata.J.as "' ls eliglhle 1er 
f.tfl-fHlal registratiefl: wHft ffte American Oee1:l]3atienal 
Therapy Asseeiatiea. 

+ Physieal thempist. A qaalilic<l physical therapist ls 
ooe wiH> beJ.6s a etlffeft! lieeftse er is eliglhle I& 
lieeasure ia !lle lielfl at physieal !llerapy freFa !lle 
stale Beart! at Meflieiac. 

t F. Eligibility. 

Eligibility of children for special education programs 
and related services shall be determined by an eligibility 
.committee. 
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1. Membership of the eligibility committee shall 
include, but not be limited to, school division 
personnel representing the disciplines providing 
assessment eempeaent:s assessments and the special 
education administrator, or designee. At least one 
school division representative serving on the eligibility 
committee must have either assessed or observed the 
child. 

2. The eligibility committee shall review the 
assessmeat eempeRents assessments , any pertinent 
information reported by an agency assigned legal 
custody of the child, and any other special reports to 
determine if the child has a haaaieappiag cea<litiea 
disability which requires special education and related 
services. Once eligibility has been determined, adding 
a related service to an existing IEP is an IEP 
committee function. The assessmeat esmf)eH:eHt 
assessments or other relevant data wlliefl- is that are 
required or necessary for the proposed related service 
is are forwarded to the IEP committee in order that 
appropriate goals and objectives can be developed. 

3. The eligibility committee shall follow due process 
procedures in the determination of eligibility and in 
ensuring the confidentiality of records. 

4. The eligibility committee shall have a written 
summary whlel3: that consists of essential deliberations 
supporting its findings as to the eligibility of each 
child for a special education program and related 
services. This summary shall be signed by each 
eligibility committee member present. 

a. The written summary shall be maintained in the 
child's confidential file(s); aR<I 

b. 'fllli! The summary statement of the eligibility 
committee's essential deliberations shall be 
forwarded by the committee to the Iaeivieuali<ed 
Eaueatiaa Pregrara fiEPt IEP committee upon 
determination of eligibility. 'fllli! The summary 
statement may include other recommendations. A 
statement by each eligibility committee member that 
the summary statement reflects his conclusions shall 
be included. If the report docs not ; reflect a 
particular member's conclusion, then a separate 
statement shall be submitted by the team member 
presenting his conclusions. 

c. The written summary concerning students 
identified as having a specific learning t'lisafllerl 
disability shall also include; 

(1) A statement indicating whether or not the child 
has a specific learning disability; 

(2) The basis for making the determination; 

(3) Relevant behavior noted during the observation 
and the relationship of the behavior to the child's 
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academic functioning; 

( 4) Educationally relevant medical findings, if any; 
I 

(5) Information indicating whether or not there is a 
severe discrepancy between the child's achievement 
and ability which cannot be corrected without 
special education and related services; 

(6) Effects of any environmental, cultural, or 
economic disadvantage, as determined by the team; 
and 

(7) A statement by each eligibility committee 
member that the report reflects his conclusions. If it 
does not , tile reflect a particular member's 
conclusion, then the team member must submit a 
separate statement presenting his conclusions. 

~ G. Termination of service(s). 

1. Pf:trtial Termination of one or more ~ 
e61::1:eatien related services for a child is a function of 
the IEP committee. Paffial Termination of speeial 
edtteatieR and related services occurs when the IEP 
committee determines that the service(s) are no 
longer required anti pareatal ~ ts ebtaiaed in 
order for the child to benefit from special education . 

2. Cemfllete Termination of all special education 
services for a child (i.e., removal from special 
education) shall be the responsibility of the eligibility 
committee. The IEP committee shall refer a student 
to the eligibility committee when they believe the 
child is no longer eligible to receive special education. 
Camplete Termination of special education services 
occurs: 

to a. Wileft If the eligibility committee determines 
that the services are no longer required based on 
the fact that the child no longer meets the eligibility 
criteria for special education and related services 
and parental consent has been obtained ; or 

:?c b. If the parent withdraws permission for the 
child to remain in special education[ , ] "flits ts 
eeasideFed a €llaflge ift ~laeemeat. [ , then ] the 
decision of the parent to withdraw the child from 
special education must be reviewed by the LEA 
pursuant to the change in placement procedures. If 
the LEA disagrees with the withdrawal decision and 
attempts to resolve parental withdrawal of consent 
through informal methods and are unsuccessful, the 
LEA must use other measures as necessary to 
ensure that parental withdrawal of consent will not 
result in the withdrawal of a necessary free 
appropriate public education. 

& H. Child's status pending determination of eligibility. 

The child shall remain in the current placement during 

determination of eligibility for special education and 
related services. 

k I. Child's status; previous enrollment in special 
education. 

If a child enrolled in a special education program 
transfers from one LEA to another LEA or from out of 
state to an LEA, the child shall be placed with written 
consent of the parent in a special education program 
consistent with the current IEP. The IEP committee may 
decide to continue with the placement. If the IEP 
committee believes the transfer will necessitate a 
sigaifieaat change in educational placement, then the 
eligibility committee shall review the existing evaluations 
and conduct new evaluations or update them as 
appropriate. Pending the eligibility committee's and IEP 
committee's determination, the child shall be placed with 
consent of the parent in a special education program 
consistent with the current IEP. In the case of a child 
placed in a private residential school, absent parental 
consent or absent an appropriate program within the LEA, 
the child will remain in the private residential school until 
the eligibility committee and IEP committee have made a 
decision. 

~ 3+. § 3.3. Service delivery. 

A. Free appropriate public education. 

1. Age of eligibility /limeliaes . A free appropriate 
public education shall be available to all 11aaaiea~~e<l 
children with disabilities , ages two to 21, inclusive, 
residing within the jurisdiction of each LEA. Each 
LEA shall establish have established ihe goal of 
providing a full educational opportunity for all 
haadiea~ped children with disabilities from birth to 21, 
inclusive, residing within their jurisdiction , ffi be fH.lly 
implemeated oo lateF tbaft September l-; lOO{t . 

2. Continuum of alternative placements. 

a. Each local school division shall ensure that a 
continuum of alternative placements is available to 
meet the needs of haaaieap~ed children whe aee<l 
3j>Ccial eduealiea Rfttl r-eliHetl serviees with 
disabilities . 

(1) The continuum must include the alternative 
placements listed in the definition of special 
education (i.e., instruction in regular classes, special 
classes, special schools, home instruction, and 
instruction in hospitals and institutions). The 
continuum must make provision for supplementary 
services (such as resource room or itinerant 
instruction) to be provided in conjunction with 
regular class placement. The continuum should 
include integrated service delivery, that is, where 
some or all goals and objectives of the student's 
individualized educational program are met in the 
general education setting with age-appropriate peers .. 
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fit (2) No single model for the delivery of services 
to any specific population or category of 
haatliea~pe<l children with disabilities will be 
acceptable for meeting the requirement for a· 
continuum of alternative placements (e.g., resource 
classes as the only option for children who need a 
selfmcontained placement or a separate facility as the 
only alternative placement for llafllliea~~ed students 
with disabilities ). All placement decisions must be 
based on the individual needs of each child. 

RJ- (3) LEAs shall document fully all alternatives 
considered and the rationale for choosing the 
selected placement. 

~ ( 4) l!aatlieappea Children with disabilities must 
be served in a program with age-appropriate peers 
(e.g., secondary age children shall be placed in a 
secondary school and elementary age children shall 
be placed in an elementary school), unless it can be 
shown that for a particular llaadieapped child with 
a disability the alternative placement is appropriate 
as documented by the IEP. 

b. If a local school division is unable to provide a 
free appropriate public education to a liaaflieapf)ed 
child with a disability and it is not appropriately 
available in a state facility, other than Woodrow 
Wilson Rehabilitation Center, the local school 
division shall offer to place the child in Woodrow 
Wilson Rehabilitation Center or a nonsectarian 
private school for the llaadieapped children with 
disabilities approved by the Board of Education or 
such other licensing agency as may be designated 
by state law. The school board of such division shall 
pay to, or on behalf of, the parent or guardian of 
such child the reasonable tuition cost and other 
reasonable charges as may be determined under the 
rules of the Interdepartmental Council on 
Rate-Setting as adopted by the Boards of Education, 
Social Services and Corrections. The school board, 
from its own funds, is authorized to pay such 
additional tuition or charges as it may deem 
appropriate. 

[ e. lf a J&eaJ seJtooJ tlWisieH is i!HHI>Ie fa jH'fWHJe a 
free llf'f'ft!Jlriate ptffllie edueatiea fa a eiHlti w#lt a 
disal3ility - the ptffllie seJtooJ settitlg; the J&eaJ 

- - may - the - fa the J&eaJ fttfflHy assessmeat 6Btl pffiBBiBg team; as pfflvided 
IJy the CefflPrehensi> e Sen'iees Aet ifH' M-Rislf 
¥wth 6Btl Families. 'Fllis fe6ffl may ereate "" 
iiUH'liG:HBlizcfl /ami!:y sef=Wee fJltm in CBB}HRetiBfl 

w#lt the lEPo 'Fite J&eaJ cemmuaity pefiey 6Btl 
maaagemeat fe6ffl sltall pay ifH' the serviees 
idealifietl "" the iadi1'idualized fttfflHy services p/tlB; 
ffl aeeefflanee -w#h Hs leettl: pelicics. ] 

3. Least restrictive environment (LRE). 

a. Each LEA shall establish and implement 
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procedures which satisfy requirements as follows: 

(l) To the maximum extent appropriate, 
ftaH:Eliea}3flCd children with disabilities , including 
those in public or private institutions or other care 
facilities, are educated with children who are not 
fiaadieapped disabled ; and 

(2) Special class placement, separate schooling or 
other removal of haadieappe<l children with 
disabilities from the regular educational environment 
occurs only when the nature or severity of the 
fianaieap disability is such that education in regular 
classes with the use of supplementary aids and 
services cannot be achieved satisfactorily. 

b. In providing or arranging for the provision of 
nonacademic and extracurricular services and 
activities, including meals, recess periods, and other 
services and activities provided for fl:saflantl.ieapfled 
nondisabled children, each LEA shall ensure that 
each haaflieappe<l child with a disability participates 
with B:efl:ftanflieapped nondisabled children in those 
services and activities, to the maximum extent 
appropriate to the needs of the l>aaaieapped child 
with a disability . 

c. For children in public or private institutions, the 
LEA shall, where necessary, make arrangements 
with public and private institutions to ensure that 
requirements for least restrictive environment are 
met. (see Placements, § :H- 3.3 B 8.) 

4. Safeguards in evaluation, eligibility and placement. 

a. In interpreting evaluation data and in making 
eligibility and placement decisions, each LEA shall: 

(1) Draw upon information from a variety of 
sources, including aptitude and achievement tests, 
teacher recommendations, physical condition, social 
or cultural background, and adaptive behavior; 

(2) Ensure that information obtained from all of 
these sources is documented and carefully 
considered; 

(3) Ensure that the placement decision is made by 
a group of persons, including persons knowledgeable 
about the child, the meaning of the evaluation data, 
and the placement options; and 

( 4) Ensure that the placement decision is made in 
conformity with the least restrictive environment 
(see Least Restrictive Environment, § :H- 3.3. A 3.) 

b. If it is determined that a child is llamlieapped 
has a disability and needs special education and 
related services, an indivithtalized edueatisa t~regram 
IEP must be developed for the child in accordance 
with the regulations. 
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5. Transportation. 

a. Each liaRdieapfJed child eRrelled ift aDd attsa8iRg 
with a disability p111ced in an education program 
pre oided by the local school division shall be 
entitled to transportation to and from such [ sel>eel 
6f elass program ] at no cost if such transportation 
is necessary to enable such child to benefit from 
educational programs and opportunities. 

b. If an LEA enters an agreement with another LEA 
for the provision of special education or related 
services for a liaadieapped child with a disability , 
such child shall be transported to and from such 
program at no cost to the parent. 

e, Wlieft; ~aFSaaH! to aft HlP; a leeftl sefteel <li¥tstea 
iHiliates edaeatieaal plaeemeat ef a liaadieapped 
elittd to a !aeilily operated by !lie Depa<tmeat ffi 
MeHta! Healllr; Mefttal Retardaliefl frftd Sabstaaee 
Almse Serviees, !lie leeal sel>eel divisiea is 
respeasible 1M !lie payffieHI ffi reaseaable 
traHspeFtatiea eests alteHdaHI lliefet<r. 

&. c. If a liaadieapped child with a disability is 
placed in a state residential school for the deaf and 
the blind, the responsibility for transportation resides 
with the respective state school. However, when 
such children in a state residential school are 
educated as day students, the responsibility for 
transportation remains with the placing local school 
division. 

eo H aft tEA plaees a liaadieapped elittd to a 
jli'ivBte sel>eel 6f !aeility; tlieft !lie tEA sliall 
l'ffl"l<<e traaspertatiea as --

tB At dey sel>eels aft all sel>eel days as re~aired ift 
!lie I.EP frftd speei!iea to !lie F&fflal /,greemeat 1M 
Serviees betweea !lie tEA frftd !lie jli'ivBte 
868SeetB:FiB:R selieeJ; 

~ At residefttial sebooiS; at epeHiHgs frftd el6siHg of 
!lie jli'ivBte sel>eel frftd 1M tll6se lielidays 6f ·oaealisn 
peris<ls <ll!ffitg !lie sel>eel year - !lie jli'ivBte 
sel>eel is e!fieially elesefr; 6f lH aeeerdanee witlt 
etftei' f'JFevisiens as wfl.tteft ffi the FeTffiftl AgreemeRt 
1M Serviees to iffi~lemeat !lie m 

f.» 1'lle bEt\ ffiftY;" lft lie>r of p f6'/ id i Hg 
traaspertatiea, frftd witlt !lie eeHSeat of !lie pareais, 
allet - to pay !lie reaseHable east of 
traaspertatieH 1M atteadaaee to dey frftd resideatlal 
sebooiS; wllielt sliall be e~aivaleat to !lie affi6ltfll 
established by !lie tEA as mileage reimbarseffie!lt 
to sel>eel peFS6!1Hel, "' aft affi6ltfll e~aivaleat to !lie 
lewesl eeffime!l et!ffi.er rate betweea !lie leeatiea ef 
!lie jli'ivBte sel>eel - !lie ~ 

6. Reevaluation. Eeeb tEA sliall easare Ilia! 8ft 

evah:tatiefl el tfte eftHd-; based oo refi_Uired preeedures, 

is eeadaeted: 

ao £¥eFy tliFee years, "' ffi6Fe lre~aeally if 
eeH:ditieHs vmrraat; 

lr. H !lie elliM's j3ftF8ftl eF teaelief re~uests 8ft 

e-. altl:atieR; 

eo f,aylime a sigailieaat eita!lge lH ~laeeffieHt is 
beiftg eaasidercd frftd !lie evalaatiaas Hre Hat 
eHFFeB:t. 

a. A !all reevaluation in all areas related to the 
suspected disability must be conducted (i) every 
three years; (ii) if conditions warrant a !all 
reevaluation at an earlier date; or (iii) if the child's 
parent or teacher requests a [ !all ] reevaluation. 

b. A !all reevaluation need not consist of all of the 
same assessments conducted during the initial 
evaluation as long as the reevaluation includes 
assessment in all areas related to the suspected 
disability. If three years have not elapsed and the 
parent or teacher requests that only specified areas 
be addressed by additional evaluation, and 
conditions do not warrant a fllH reevaluation or an 
assessment which is more comprehensive than that 
requested by the parent or teacher, the LEA may 
limit the assessment to those areas in which the 
parent or teacher requested ' 6f . 

th c. Notice is required for tile trieRRial evalH:aties. 
Netlee frftd eeHSeHt Hre re~uired 1M tll6se 
evalaaliaas re~aested by !lie tEA ellieF tliBft l6f 
trieB:Rial evaiHatieRs all reevaluations . 

[ 7. Nonacademic and extracurricular services and 
activities. Each LEA shall take steps to provide 
nonacademic and extracurricular services and 
activities in such manner as is necessary to afford 
children with disabilities an equal opportunity for 
participation in those services and activities. 

8. Physical education. 

a. General. Physical education services, specially 
designed if necessary, must be made available to 
every child with a disability receiving F APE. 

b. Regular physical education. Each child with a 
disability must be afforded the opportunity to 
participate in the regular physical education 
program available to nondisabled children unless: 

I. The child is enrolled full time in a separate 
facility; or 

2. The child needs specially designed physical 
education, as prescribed in the child's IEP. 

c. Special physical education. If specially designed 
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physical education is prescribed in a child's IEP, 
the LEA responsible for the education of that child 
shall provide the services directly, or make 
arrangements for those services to be provided 
through other public or private programs. 

d. Education in separate facilities. The LEA 
responsible for the education of a child with a 
disability who is enrolled in a separate facility shall 
ensure that the child receives appropriate physical 
education services in compliance with subdivisions 8 
a and c of this subsection. ] 

B. Individualized education program. 

I. Responsibility. The LEA shall ensure that an IEP is 
developed and implemented for each aanaieap~e<l 
child with a disability in its jurisdiction, including such 
children placed in private schools or facilities. 

2. Accountability. 

a. An IEP must: 

(1) Be in effect before special education and related 
services are provided to a child; and 

(2) Be developed within 30 calendar days of a 
determination that the child needs special education 
and related services, and te- be implemented as soon 
as possible following the IEP meeliags meeting . 

b. Each LEA is responsible for initiating and 
conducting meetings to develop, review and revise a 
child with a disability's IEP. 

IT. c. Each LEA shall initiate and conduct meetings 
periodically to review each child's IEP and, where 
appropriate, revise its provisions. A meeting must be 
held for this purpose at least once a year. 

e-o d. Each LEA must provide special education and 
related services to a haa<liea~~e<l child with a 
disability in accordance with an IEP. 

3. Participants in meeting. 

a. The LEA shall ensure that each meeting includes 
participants as follows: 

(!) A representative of the LEA, other than the 
child's teacher, who is qualified to provide or 
supervise the provision of special education; 

(2) The child's teacher; 

(3) One or both of the child's parents (see Parent 
Participation, § &4 3.3 B 4); 

( 4) The child, wlleft if appropriate; 
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(5) Other individuals, at the discretion of the 
parents or LEA. 

b. For a haa6:ieap{3e6 child w1cn a disability wiw 
has been evaluated for the first time, the LEA shall 
ensure that: 

(1) A member of the evaluation team participates in 
the meeting; or 

(2) The representative of the LEA, the child's 
teacher, or some other person is present at the 
meeting who is knowledgeable about the evaluation 
procedures used with the child and is familiar with 
the results of the evaluation. 

c. If a purpose of the IEP meeting is the 
consideration of transition services for a student, the 
public agency shall invite: (i) the student; and (ii) a 
representative of any other agency that is likely to 
be responsible for providing or paying for transition 
services. If the student does not attend, the LEA 
shall take other steps to ensure that the student's 
preferences and interests are considered,, and if an 
agency invited to send a representative to a meeting 
does not do so, the LEA shall take other steps to 
obtain the participation of the other agency in the 
planning of any transition services. 

4. Parent participation. 

a. Each LEA shall take steps to ensure that one or 
both of the parents ; "" a re~reseatative 6f liie 
ageRey assigned legal eustoay, of the haa<lieap~ea 
child with a disability are present at each meeting 
or are afforded the opportunity to participate, 
including: 

(1) Notifying the parents aa<1 ageaey assignee legal 
e\lSt6tly of the meeting early enough to ensure that 
they will have an opportunity to attend, and 

(2) Scheduling the meeting at a mutually agreed on 
time and place. 

b. The notice given the parents anti- agency assigseEI: 
legal e\lSt6tly must indicate the purpose, time and 
location of the meeting, and who will be in 
attendance. 

c. If a purpose of the meeting is the consideration 
of transition services for a student, the notice must 
also: 

(1) Indicate this purpose; 

(2) Indicate that the LEA will invite the student; 
and 

(3) Identify any other agency that will be invited to 
send a representative. 
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e, d. If neither parent can attend, then the LEA 
shall use other methods to ensure parent 
participation, including individual or conference 
telephone calls. / 

a, e. A meeting may be conducted without the 
child's parent(s) attending if the LEA is unable to 
convince them that they should attend. In this case, 
the LEA must have a record of the attempts to 
arrange a mutually agreed on time and place, such 
as: 

(l) Detailed records of telephone calls made or 
attempted and the results of those calls; 

(2) Copies of correspondence sent to the parents 
and any responses; 

(3) Detailed records of visits made to the parents' 
home or place of employment and the results of 
those visits. 

e, f. The LEA shall take whatever action is 
necessary to ensure that the parent understands the 
proceedings at a meeting, including arranging for an 
interpreter for parents who are deaf or whose 
native language is other than English. 

f, g. The LEA shall give the parent llftd euslodial 
ageHey a copy of the IEP. 

5. Content of the individualized education program. 
The IEP for each child must include: 

a. A statement of the child's present level of 
educational performance ; . 

(1) The statement should accurately describe the 
effect of the child's disability on the child's 
performance in any area of education that is 
affected including academic areas and nonacademic 
areas. 

(2) The statement should be written in objective 
measurable terms, to the extent possible. Test 
scores, if appropriate, should be self-explanatory or 
an explanation should be included. 

(3) There should be a direct relationship between 
the present level of performance and the other 
components of the IEP. 

b. A statement of annual goals, including short-term 
instructional objectives ~ . 

c. A statement of the specific special education and 
related services to be provided for the child, and 
the extent to which the child will be able to 
participate in regular educational programs. 

d. The projected dates for initiation of services and 

the anticipated duration of the services aa& 
(month, day, and year). 

e. Appropriate objective criteria and evaluation 
procedures and schedules for determining, at least 
annually, whether the short-term instructional 
objectives are being achieved. 

f, Reasaaable aeeomffiotlatioas lo lolte ll>e bileFS:ey 
tesliftg Prog.am flrl'Pt shaH be pravidea as 
appropriate llftd desigaated oo 11>e I£P, 'I'M sellool 
divisiaa shaH doeumeat oo ll>e IE.P thai 11>e b'fP ,.,. 
its aeeem.medatiess litwe beeR- preseated aRd 
abjeeled lo er aeeepted, at 11>e appropriate tifHelr. 
~ FJFBYisieB: e.f designatieH ef aeeemm.edatiens en 
11>e IEP OOats eaty wit1t ehilarea wbe are 
liaadieapped as tlefifteEI by !liese regulatiaas. 

f. For students beginning in the sixth grade, the 
following information concerning the Virginia 
Literacy Passport Testing Program must be included: 

(1) Whether the student will participate in the 
Literacy Passport Testing Program (a decision to 
exempt the student from participating must be 
reviewed during the annual IEP review or sooner); 

(2) Whether the student will postpone taking any of 
the literacy tests (a decision to [ arempt fire Bltitieat 
freffl pat'lieipatiag postpone ] must be reviewed 
during the annual IEP review or sooner); 

(3) Reasonable accommodations to take the literacy 
tests if the student needs them. 

The school division shall document on the IEP that 
the Literacy Passport Testing Program and the 
requirement that the student pass all of the literacy 
tests to receive a regular diploma have been 
presented to the parent. 

g. The IEP for each student, beginning no later than 
age 16 (and at a younger age, if determined 
appropriate), must include a statement of the 
needed transition services including, if appropriate, 
a statement of each public agency's and each 
participating agency's responsibilities or linkages, or 
both, before the student leaves the school setting. 

The IEP must include the following areas: (i) 
instruction; (ii) community experiences; and (iii) the 
development of employment and other post-school 
adult living objectives, unless the IEP committee 
determines that services are not needed in one or 
more of those areas. The IEP committee must then 
include a statement to that effect together with the 
basis for that determination in the IEP. 

h. A statement as to whether or not the student will 
participate in Family Life Education. 
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6. Agency responsibilities for transition services. 

a. If a participating agency fails to provide 
agreed-upon transition services contained in the IEP 
of a student with a disability, the public agency 
responsible for the student's education shall, aS soon 
as possible, initiate a meeting for the purpose of 
identifying alternative strategies to meet the 
transition objectives and, if necessary, revising the 
student's IEP. 

b. Nothing in this part relieves any participating 
agency, including a state vocational rehabilitation 
agency, of the responsibility to provide or pay for 
any transition service that the agency would 
otherwise provide to students with disabilities who 
meet the eligibility criteria of that agency. 

7. Placements. Each LEA placing the child shall 
ensure that: 

a. The educational placement of each child with a 
disability: 

(I) Is determined at least annually; 

(2) Is based on his IEP; and 

(3) Is as close as possible to the child's home. 

b. The various alternative placements, discussed in § 
3.3 A 2 of these regulations, are available, to the 
extent necessary, to implement the IEP for each 
child with a disability. 

c. Unless a child with a disability's IEP requires 
some other arrangement, the child is educated in 
the school which he would attend if nondisab/ed. 

d. In selecting the least restrictive environment, 
consideration is given to any potential harmful 
effect on the child or on the quality of services 
which he needs. 

e. The placement decision shall include 
consideration of the child's social and personal 
needs, as well as the child's level of educational 
functioning. 

5o 8. Private school placement. 

a. Before a leeal selffiel - an LEA places a 
ltaHIIieapped child with a disability in, or refers a 
child to, a private school or facility, the leeal selffiel 
- LEA shall initiate and conduct a meeting, in 
accordance with the preceding requirements, to 
develop an IEP for the child. 

b. Where a child is presently receiving the services 
of a private school or facility, or where the parents 
and the LEA agree, prior to the development of an 
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IEP that a private school or facility may be 
required when the IEP is completed, the 1eea1 
s~ d~ LEA shall ensure that a 
representative of the private sciluoi or facility 
attends the meeting. If the representative cannot 
attend, the leeal selffiel - LEA shall use other 
methods to ensure participation by the private 
school or facility, including individual or conference 
telephone calls. 

c. After a ltaHdieappetl child with a disability enters 
a private school or facility, any meetings to review 
and revise the child's IEP may be initiated and 
conducted by the private school or facility at the 
discretion of the leeal sellool - LEA . 

d. If the private school or facility initiates and 
conducts these meetings, the leeal selffiel -
LEA shall ensure that the parents and a 1eea1 
sellool - LEA representative: 

(I) Are involved in any decision affecting the child's 
IEP; and 

(2) Agree to any proposed changes in the program 
before those changes are implemented. 

e. When a private school or facility implements a 
child's IEP, responsibility for compliance with this 
part remains with the leeal selffiel - LEA . 

f. Whenever an eligible l>aHtlieappetl child with a 
disability is placed in an approved private school or 
facility by a leeal selffiel - LEA , steps sl>ftll 
be IakeR ro CllSllre tlHtl all rights extended to any 
child educated in public school programs are shall 
be available to him. 

[ go Ettffi bEA - jfflWitie fe all priwHe - fe 
wiHelt ihe bEA iffls reierretJ er plaeet1 a eltiltJ willt 
t! tJistthiiJty wiflt eepies ef all s/aie FegH.'afiBBS tmtJ 
stamJaFtls relttfJag fe ihe edHealiea ef children willt 
tlisahiliHes tffid FC\'isiefl 6f these regu.'atiens tHid 
sttmtJaFtls as titey - ] 

'I, Ilaatlieap~etl el>iltlreft ro paroefiial flF - l'flvate 
se1!oo1s, I! fr l>aHtliea~petl eftiltJ is eRrelletl in fr 

~areel>ial er etber j'>Flvate selffiel tmt1 re~aires speeial 
etlaealieH tmt1 relaled ser·,iees ffflm a j)ttblie ageftey; 

!be leefrl---
fr.- lflttiate frftd e6fttiHeE meetings, ffl aeear6:anee wiffl. 
!be preeetliftg reqairemeH!S, ffi tle¥elejl tmtl ~ 
aa IEP !eF !be eiHltli tmtl 

IT. EHsttre tlHtl fr represeHlalive ffi !be ~areel>ial er 
etber l'flvate selffiel atieB<1s eaeli meetiHg. I! !be 
represeatative eaftft6l atieftd, !be leeal selffiel 

- - HSe - metlletls ro CllSllre 
partieipatioa l>y !be j'>Flvate se1too1, iaelatl!ng 
iREliviEltl:al eF eenferenee telef3heae ea-ll&.-
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& Plaeements. Efteft !.EA l'ffieffig tile ehtlft sftall 

tlfl!HH'e-
!t Efteft kan<lieappe<j, eltild's e<leeatienal plaeement: 

flJ- Is <letermined at least anneally; 

fa)- Is as elflse as pessible te tile eltild's !>effie, 

IT. 'file Yltl'ioos alternative plaeemeats are B'Jailable, 
te tile O*!eat neeessary, te implement tile lEP fer 
eae1t handieappe<l ellilfr. 'file teeal - -
sftall eensider plaeement 6f a han<lieapped ehtlft in 
a j)fivate nenseetarian pregram aaty aftef H has 
been determined tiHlt tile teeal - - is 
llftBble in jH'6¥i<le free apprepria!e jl!ll>He edeeatien 
fer a handieapped ehtlft eHhaf l6eally 6f tllreiigl> 
arrangement wit!> ather teeal - <livisieas, and 
saeh a pregram is fta! apprepriately available in a 

- facilityo 

e, Bftless a handieapped eltild's lEP re~eires S6ffte 

ather arrangement, tile ehtlft is edeeatea in tile 
- wlHeh he wooM atinHd H fta! handieappe<l. 

fr. Ift seleetiH:g tile least restrietive ea·;iraameat, 
eensi<leratien is gi¥00 te aay petential harm!el 
e!!eet sa tile ehtlft 6f sa tile {jOOHty at serviees 
-he-

"' 'Hte plaeement deeisien s-1HH+ ineffi<le 
eensideratien at tile eltild's seeinl and persenal 
-. - !ram tile eltild's seeieeelteral 
assessment, as well as tile eltild's level at · 
edueatiaRal fHRetiaaing. 

9. Ilandieapped Children with disabilities in private 
schools not placed or referred by public agencies. 

a. If a handieapped child with a disability has 
available a free appropriate public education and 
the parents choose to place the child in a private 
school or facility, then the local school division is 
not required to pay for the child's education at the 
private school or facility. However, the local school 
division shall make services available to the child as 
follows: 

(1) Each local school division shall provide special 
education and related services designed to meet the 
needs of private school kan<lieappe<l children with 
disabilities residing in its jurisdiction; 

(2) Each local school division shall provide private 
school kanaieappe<l children with disabilities with 
genuine opportunities to participate in special 
education and related services consistent with the 
number of children and their needs. 

b. The needs of private school kanaieappea children 
with disabilities , the number who will participate, 
and the types of special education and related 
services which the local school division will provide 
for them must be determined after consultation with 
persons knowledgeable of the needs of these 
children on a basis comparable to that used in 
providing for the participation of handieapped 
children with disabilities enrolled in public schools. 

e, Se.-.·iees te j)fivate - kaa<lieappe<l ehil<lren 
may he pre·,ided tkreHgk saeh arrangements as t!Hftl
enrellment, e<IHeatienal rat!i6 and lelevisiea, and tile 
ttSe 6f meffile e<IHealienal serviees and e~eipmeat. 

ft. c. A local school division may provide special 
education and related services to private school 
hanaieappea children with disabilities which are 
different from the special education and related 
services it provides to public school children, if: 

(I) The differences are necessary to meet the 
special needs of the private school han<lieappe<l 
children with disabilities ; and 

(2) The special education and related services are 
comparable in quality, scope, opportunity for 
participation to those provided to public school 
children with needs of equal importance. 

e, d. Each LEA providing services to children 
enrolled in private schools shall maintain continuing 
administrative control and direction over those 
services. 

10. Children with disabilities on homebound instruction. 
Homebound instruction shall be deemed appropriate 
for a kanaieappe<l child with a disability only when 
such placement is stipulated in the child's IEP and is 
in accordance with the requirements of the least 
restrictive environment. 

11. Ilandieapped ekil<lren sHspea<le<l 6f eHpellea 
Suspension or expulsion of children with disabilities . 

a. Suspensions of 10 days or less. B>is is fr A 
short-term suspension where is when the child is 
removed from class ( i.e., an in-school suspension) 
or school for less than 10 school days. It does not 
constitute a change in placement. The child is 
subject to normal disciplinary procedures whether or 
not there is a causal connection between the child's 
handieap disability and the misconduct. 

b. Long-term suspensions greater than I 0 days and 
expulsions greatar lhaa M Eiays . 

(1) B>is is where When the child is removed from 
class or school for more than 10 consecutive school 
days Where a diseiplinary aetiea invelving 
I eRg term Sl:lSfleRsieR er eJtfl'HlsieR ef a- liaRflieaf)ped 
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eftiM ts heiftg eeasidered , a determination must be 
made as to whether or not there is a direct causal 
relationship between the child's l>aaaieap disability 
and the misconduct. ~ determiaatieR HN:lSt be 
mat1e by lfte f8P eemmittee pursuaat te lfte el>ftHge
l>f plaeement preeedures. 

(2) This determination must be made pursuant to 
the change in placement procedures by a committee 
with the following composition: 

(a) A representative of the LEA, other than the 
child's teacher, who is qualified to provide or 
supervise the provision of special education; 

(b) The child's teacher; 

(c) One or both of the child's parents; 

(d) The chlld, if appropriate; 

(e) Persons knowledgeable about the child, the 
meaning of the evaluation data, and the placement 
options; 

(f) Other individuals, at the discretion of the parents 
or LEA. 

(3) A series of suspensions which aggregate to more 
than I 0 days may be considered a significant 
change in placement requiring reevaluation and 
procedural protections. Factors to consider in 
determining whether aggregate suspensions of +G 
aays "" mere greater than 10 days are long-term 
suspensions include length of each suspension, 
proximity of suspensions, and total amount of time 
suspended. 

( 4) If there is a causal connection or if the child 
was inappropriately placed at the time of the 
misconduct, the child may not be expelled , nor 
may the LEA impose a long-term suspension . I! 
there is no causal connection or if the child was 
appropriately placed at the time of the misconduct, 
the child may be disciplined the same as a 
aeal!aaflieappefl nondisabled child. 

(5) In the case of an expulsion or long-term 
suspension , parental consent is not required f)fief 
!& eJEpelliag lfte effiltl . 

c. Dangerous haaaieappefl student with a disability . 
LEAs may not unilaterally change the placement of 
a student with dangerous behavior when the 
misconduct is caused by the llaaflieap disability . 
LEAs, however, may use norrns.l disciplinary 
measures for a child who exhibits dangerous 
behavior to include, for example, time outs or 
suspension up to I 0 days. An LEA may only impose 
an expulsion or long-term suspension on a student 
with a disability whose misconduct has been 
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determined to be caused by his disability by [ f.ili.Hg 
i8T obtaining ] an injunction, based on dangerousness 
of the student, from a court of competent 
jurisdiction. 

{%. EflHeatieaal iaterpretiag fa!' ilaftl 6f lteafiRg & 

<le6f stufleats. H lfte f8P Cemmitiee <letermiaes li>R! 
fa!' lfte ilaftl 6f lteafiRg "' <le6f effiltl eaueatioaal 
iaterpretiag serviees are appropriate, lfteH ~ualiliea 
personae! sl>all be previflefl lH aeear<laaee with lfte 
el!llt¥s mat1e 6f eommuaieatioa. 

12. Assistive technology. Each LEA shall ensure that 
assistive technology devices or assistive technology 
services, or both, are made available to a child with a 
dlsabiiity if required as part of the child's: 

a. Special education; 

b. Related services; or 

c. Supplementary aids and services. 

[ G QHaNflee professionals. 

f, ,4~<1ia.'t>gist. tl ey~a.'.'fied a~dioit>gist is tme wile is 
l!eeaseli by J/te Virg.'ata BetH'<~ ef AH<liol<>g;y tH1d 
lif'eeeh baag~age Palllo!ogy er J/te AmeFiean lifreeeh 
tH1tl baagHage k>soeiation. 

;!, Ed~ealioaal iafeFfJFeliag fa!' ehitdFea wJ.Ih ~ 
lll'lfJBifflleats & deaffless. lf J/te lBP eemmilfee 
defefflliaes #tat J/te ehitd wJ.Ih ~ ill'lf!Biffllent & 

deaffJ.CSS will ~ Cfli::IeafiBflB} iRtCFpFetiHg BCF'Iliees, 

lfteH q"Blifled f'CFSOBBei sltaJi he f'FOI'ided ifl 
aeeoftlaaee wJ.Ih J/te st"dent's metie ef eommHniealien. 

a, Ed"esttenai peroanne.' f'FBviding tafeFfJFeliag fflF 
st"dents tlBiag sige langHage s/taJi hlwe CO!l'lfJ.'eted 
t1Hfl passed a VirgiRia ftHaJity llSSHFBRee Se£eeRiRg 
ttl bevel 2; "" ltiglteF; sereeniag tH1tl ttl bevel a; &F 
ltiglteF; sereentag efleF Jfrty .f; HJI)fj, Personnel mey 
hlwe lffl eqHl\'8/eBt "" Jtig/t& Registry 6f 
fflfeFfJ,"efeFS faF J/te 'f!eai ea:tifieate (eKCl"ding 
eertifieatiea ffl reveFSe ski:HsJ ffl .JieH ef Hie Virginia 
ftHaJity ASSHFBBCC SeFCCBiBg CCFt-ifieate. 

iT. PeFSanaet f'FBI'idiag ed"estianal lRfeFfJreling 
serl'iees fa!' iffiFti ef ~ "" <le6f stHdents tlBiag 
ewd speeeh s/taJi he eerlified ns ewd speeeh 
iRfeFfJFefero by J/te National €ttetJ Speeeh ,4ssaeiatien 
ttl bevel ;!, frf ltiglteF; tH1tl ttl bevel J frf Jtig/t& by 
Jfrty .f; HJI)fj, 

e; PeFSBBBel previdiag edHeatieaa! iBkFf)reting 
ser.'iees fa!' J/te iffiFtJ ef ~ & defrf stHdeats 
FeqHiFiag 8ffli tnlerp,"'eliBg s/taJi hlwe eafflpleted tH1d 
passed a VirgiBia ftHaJity A..ssHranee Sereeaiag ieF 
the f)eaf eefflfieatc (Hte-ludiag eerBfieeJiaB ffl 
Fe¥eFse illfillBf, 
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& PlrysieBI 1/lert!fJist. A quu!ilied pl+ysieu: therupist is 
ooe woo OOids u etlffeBi fieeBse & is eligihle ler 
!ieensure iB iiie -.$ieid 8f physieBI lheropy lreffl iiie 
state Bettffl ef :~.",fedieinc. 

C. Educational interpreting services. 

I. Educational personnel providing interpreting 
services for students using sign language shall have 
achieved a Virginia Quality Assurance Screening Level 
III or hold any Registry of Interpreters for the Deaf 
Certificate (excluding Certificate of Deaf 
Interpretation). 

2. Educational personnel providing interpreting 
services for students using cued speech shall have 
achieved a Virginia Quality Assurance Screening Cued 
Speech Level III or National Cued Speech Association 
Cued Speech Transliterator Certificate. 

3. Educational personnel providing interpreting 
services for students requiring oral interpreting shall 
have met Virginia Quality Assurance Screening's 
mm1mum requirements for competency on the 
Registry of Interpreters for the Deaf Code of Ethics. 

4. An individual providing interpreting services for 
students using sign language or cued speech who does 
not hold the required Virginia Quality Assurance 
Screening level or Registry of Interpreters for the 
Deaf certificate (excluding certificate in reverse skills) 
or a National Cued Speech Association Cued Speech 
Transliterator Certificate may be employed according 
to all of the following criteria: 

a. The individual must have a Virginia Quality 
Assurance Screening Level I upon hiring date in any 
local education agency or state operated program in 
Virginia (or the implementation date of these 
regulations, whichever is later). The local education 
agency /state operated program shall inform the 
Department of Education of the person's name, 
social security number and hiring date; and 

b. Each individual must achieve Level III Virginia 
Quality Assurance Screening or any Registry of 
Interpreters for the Deaf Certificate (excluding 
certification in reverse skills) or a National Cued 
Speech Association Cued Speech Transliterator 
Certificate by the third anniversary date of hiring in 
any local education agency or state operated 
program (or implementation date of these 
regulations, whichever is later); and 

c. The local education agency /state operated 
program shall annually submit a professional 
development plan to the Virginia Department of 
Education on behalf of the individual. ] 

% ;H, § 3.4. Procedural safeguards. 

A. Due process. 

l. Procedural safeguards. Each LEA shall establish 
and implement procedural safeguards as follows: 

a. The parent of a l!aBdiea~~ed child with a 
disability , upon request, shall be afforded an 
opportunity to inspect and review all education 
records involving: 

(l) The identification, evaluation or educational 
placement of the child; or 

(2) The provision of a free appropriate public 
education to the child. (see: Management of the 
Student's Scholastic Records.) 

b. The parent of a l!aBdiea~~ed child with a 
disability shall be provided, on request, information 
as to where an independent educational evaluation 
(lEE) may be obtained. 

c. The parent of a l!aaaiea~~ea child with a 
disability shall have the right to obtain an lEE of 
the child: 

(l) Such lEE will be at public expense if the parent 
disagrees with the evaluation obtained by the LEA; 
however, the LEA shall have the right to initiate a 
due process hearing to show that its evaluation is 
appropriate. If the final decision is that the 
evaluation is appropriate then , the parent still has 
the right to an lEE, but not at public expense. 

(2) Whenever an lEE is at public expense, the 
criteria under which the evaluation is obtained, 
including the location of the evaluation and the 
qualifications of the examiner, must be the same as 
the criteria which the LEA uses when it initiates an 
evaluation. 

(3) The results of the lEE whether or not at public 
expense: 

(a) Must be considered by the LEA in any decision 
regarding a free appropriate public education for 
the child; and 

(b) May be presented as eviqence at a hearing 
under llHs seeli<m § 3.4 A 2 of these regulations . 

d. The parent of a llaaaiea~~ed child with a 
disability shall be given written notice within a 
reasonable time before the LEA proposes or refuses 
to initiate or change the identification, evaluation, or 
educational placement of the child, or the provision 
of free appropriate public education for the child. 

e. The notice shall include: 

(l) A full explanation of all procedural safeguards 
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available to the parents; 

(2) A description of the action proposed or refused 
by the LEA, an explanation of why the LEA 
proposes or refuses to take the action, and a 
description of any options the LEA considered and 
the reasons why those options were rejected; 

(3) A description of the nature, purpose, and use of 
any evaluation procedure, test, record, or report the 
LEA used as a basis for the proposal or refusal; and 

( 4) A description of any other factors which are 
relevant to the LEA's proposal or refusal. 

f. Information contained in the notice shall be: 

(I) Written in language understandable by the 
public; and 

(2) Provided in the native language of the parent or 
other mode of communication used by the parent, 
unless it is clearly not feasible to do so. 

(3) If the native language or other mode of 
communication of the parent is not a written 
language, then the LEA shall take steps to ensure: 

(a) That the notice is translated orally or by other 
means to the parent in his native language or other 
mode of communication; 

(b) That the parent understands the content of the 
notice; and 

(c) That there is documentation that the 
requirements in subdivisions (a) and (b) of 
subdivision A I f (3) of this section have been met. 

g. Written parental consent shall be obtained before: 

(I) Preplacement evaluation; 

(2) Initial placement of a eaaEliea~~ee child with a 
disability in a program providing special education 
and related services ; Elft<l , [ &msetlt ief' ffli#ed 
plaeeffleBt ffl8Y 1>e Fe<'fllfe<l i>y 11>e parenJ ttl aey 
#me [lf'ifH' f8 11>e fiffll dey ef tl1tlt pifleefflent. ; and ] 

[(3') Any change in program/placement, including 
any partial or complete termination of special 
education and services, except for expulsions and 
graduation. Consent for placement may be revoked 
up until the first day of the placement. 

h. Written parental consent shall be obtained for the 
following: 

(I) Any change in identification of a baaeieappefl 
child with disabilities ; and 
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(2) Any evaluation which is conducted other than 
the assessmeat eempeaeaffi re~•irefl ief' !be triennial 
evaluations. (Parental consent is not necessary for 
reviewing the child's records for conducting a 
reevaluation.) 

Consent for initial placement may be revoked by 
the parent at any time prior to the first day of that 
placement. ] 

1c [ It, i. Except for preplacement evaluation and 
initial placement, consent or refusal to give consent 
for those other situations requiring consent shall be 
given by the parent to the LEA within I 0 
administrative working days after notice is received. 
If the parent fails to notify the LEA within I 0 
administrative working days, the LEA may proceed 
as If consent had been granted, and the parent must 
initiate due process to contest the action.] If the 
parent refuses to give consent, the LEA shall 
attempt to resolve parental withholding of consent 
through informal means. If those informal methods 
are not successful, the LEA must use other 
measures as necessary to ensure that, except for 
preplacement evaluation and initial placement, 
parental refusal to consent will not result in a 
denial of a necessary free appropriate public 
education. 

2. Impartial due process hearing. Each LEA or the 
parent of a child determined or believed to be 
fiaafllea~pee have a disability , shall have the right to 
initiate a hearing when a disagreement occurs on 
matters relating to identification, evaluation (including 
determination of whether or not an lEE at public 
expense is appropriate), or educational placement of 
the child or the provision of a free appropriate public 
education for the child. The LEA may initiate due 
process to appeal parental refusals !er evaluation er 
t:'Fevisien el S:f)€clat eaueatien Bitd relatetl seFviees. 
Fer p•rpeses el !His suBflivisieft, !be tlra<> when a 
eisagreemeat - sllal! be fleemefl re """"' wheft 
st±efl: ElisagreemeRt is B:iseevercd 6f by- t1te exercise ef 
flee fliligeaee reaseaallly sWuM llfJ.ve been fliseoveretl 
withholding of consent where these regulations require 
the LEA to obtain consent . 

3. Child's status during proceedings. The child's status 
during proceedings shall be as follows: 

a. During the pendency of any administrative 
hearing or appeal or during the pendency of any 
judicial proceeding regarding a eem~laiat these 
regulations , unless the LEA and the parent of the 
child agree otherwise, the child must remain in his 
current educational placement. While the placement 
may not be changed, this does not preclude using 
normal procedures for dealing with children who 
are endangering themselves or others. Such 
procedures do not include expulsion or suspension 
over 10 days; however, the procedures may include 
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time out, detention, restriction of privileges, or 
temporary suspension up to 10 days. 

b. If !be issue involves an application for initial 
admission to "" l£A public school , the child of 
school age, with consent of the parent, must be 
placed in a public school program until the 
completion of all proceedings. 

4. Mediation. The regulations do not preclude the use 
of mediation in the resolution of differences, but 
mediation shall not be used to deny or delay a 
parent's rights. Such mediation may be conducted only 
by personnel who were not previously involved in the 
particular case. Sllool<l !i1e mediatiea j'>l'tleeSS be 
!'ermali•ed as "" iatervesiag slej> - !i1e impartial 
due j'>l'tleeSS beartftg preeedere, apprepriate j!eliey 
sllftll be establislied. However, such mediation shall not 
extend the preeeEIHre resolution of a hearing beyond 
the 45 calendar days unless otherwise approved and 
documented as in the best interests of the child by 
the hearing officer upon request of the parties. The 
hearing officer shall notify the parties and the SEA in 
writing of the specific number of days to be allowed 
for mediation. 

5. Commencement of the due process hearing. 

a. Request for a hearing shall be made in writing to 
the leeal se1toot - LEA or other public agency 
board as appropriate. 

b. The LEA shall inform the parent of any free or 
low-cost legal or other relevant services available in 
the area [ as well as the attorney fees provision of 
§ 3.4 A 12 ] when: 

(I) The parent requests the information; or 

(2) The parent or the LEA initiate(s) a hearing. 

c. A beartftg effieer sllftll be appeiated aeeeraiag ta 
t-ee. Ilearisg O#le& System '*' ~ &f 
Admisistfftties Preme!gsted by !i1e Sepreme €oofl 
ef Yirgisia. The LEA shall ensure that the 
appeistmest is ma<1e Virginia Supreme Court 
appoints a hearing officer within five administrative 
working days following the request for a hearing to 
facilitate compliance with the 45 calendar days 
timeline. 

6. Qualifications, removal, substitution and challenge of 
hearing officers. 

"Impartial hearing officer" means a person selected 
from a list maintained by the Office of the Executive 
Secretary of the Supreme Court of Virginia. A hearing 
may not be conducted: 

1-o a. By a person employed by an agency involved 
with the care or education of the child; or 

;!, b. By a person having a personal or professional 
interest which would conflict with his objectivity in 
the hearing. 

See; Ilear!Hg Gffieer System lffi!es &f ,',dmisistratieH 
Preme!gated by !i1e Sepreme €oofl &f Yirgiaia fer 
rege!atieas ge•;ersiag Appointment, qualifications, 
retention, training, selection, removal and 
disqualification of hearing officers are governed by 
the Hearing Office System Rules of Administration 
Promulgated by the Supreme Court of Virginia . 

7. Responsibilities of LEA; prehearing. 

a. The confirmation of the appointment of the 
hearing officer by the LEA shall be done in such a 
manner as to protect the confidentiality of the 
parent(s) and the child. All necessary information 
shall be forwarded promptiy to the hearing officer, 
together with the official request for a hearing in 
order to ensure that timelines are maintained. 

b. The LEA shall send a copy of the correspondence 
confirming the appointment of a hearing officer 
along with a copy of the request for a hearing to 
the SEA within five administrative working days of 
the appointment of a hearing officer. 

c. The LEA shall arrange for recording equipment 
to be set up, or a stenographer to be present, in the 
hearing room. The LEA shall also ensure that the 
recording equipment, if used, is reliable and 
working and that the recording is clear and can be 
transcribed, if necessary. A complete, accurate, 
written verbatim transcript of the proceedings need 
not be made at the conclusion of the hearing, unless 
the hearing 81' reviewlsg officer needs it for review 
prior to rendering a decision. When there is an 
appeal of the decision, a verbatim copy of the 
recording or transcript shall be supplied to the 
parties to the beartftg appeal, upon request , and 
free of charge. 

[ d. Each LEA shall keep a list of the persons who 
serve as hearing officers. The list must include a 
statement of the qualifications of each of those 
persons. ] 

8. Responsibilities of the hearing officer; prehearing. 

a. The hearing officer shall, within five 
administrative working days of appointment, secure 
a time, date and location for the hearing which are 
convenient to both parties , , and 

bo '!'be beartftg effieer sllftll notify both parties . to 
the hearing, and the SEA, in writing, of the time, 
date and location of the hearing. 

eo b. The hearing officer shall ascertain whether or 
not the parties will have attorneys at the hearing. If 
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so, the hearing officer shall send copies of 
correspondence to the attorneys of the parties. 

t1o c. The hearing officer shall ascertain from the 
parents whether the hearing will be open. 

eo d. The hearing officer shall ensure that a 
stenographer or recording equipment is present at 
the hearing and ensure that testimony is clearly 
recorded, either by the stenographer or recording 
equipment, to permit an accurate record of the 
proceedings . If a tape recorder is used, lliefl the 
hearing officer shall be provided a written list of 
speakers in order of appearance, er and at the 
beginning of the hearing identify on tape each 
speaker's title, position, and interest in the 
proceeding. Thereafter, each speaker, prior to 
addressing the hearing, shall state his name for the 
record. 

to e. The hearing officer shall receive a list of 
witnesses and documentary evidence for the hearing 
no later than five administrative working days prior 
to the hearing. 

g, f. The hearing officer may schedule a prehearing 
conference to be attended by the parties and 
attorneys, if a~plieable appropriate Such a 
conference may be requested by the hearing officer 
or the parties to the hearing to simplify or 
eliminate issues. 

lr. g. The hearing officer has power to issue 
subpoenas requiring testimony or the productions of 
books, papers, and physical or other evidence at lite 
heal'l!lg . 

(l) The hearing officer may procure an order of 
enforcement for a subpoena in the circuit court of 
the jurisdiction in which the hearing is to be held. 

(2) Any person so subpoenaed may petition the 
circuit court for a decision regarding the validity of 
such subpoena if the hearing officer does not 
question or modify the subpoena after objection 
thereto. 

h. The hearing officer shall ensure that the LEA 
has appointed a surrogate parent who is acting to 
protect the educational interests and rights of the 
child in accordance with [ § ihli § 3.5 ] of these 
regulations. 

9. Rights of parties to the hearing. 

a. Any party to a hearing shall have the right to: 

(l) Be accompanied and advised by counsel or by 
individuals with special knowledge or training 
concerning the problems of llandieaflped children 
with disabilities , without being in violation of the 
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provisions of § 54.1-3904 of the Code of Virginia. 

(2) Present evidence and confront, cross-examine, 
and request the hearing officer to compel the 
attendance of witnesses. 

(3) Prohibit the introduction of any evidence at the 
hearing that has not been disclosed to the other 
party at least five administrative working days 
before the hearing. 

f4* 9hlaia a wrll!ea ar elee!rsaie verbatim !'eeeFtl 

6f lite heal'l!lg - request llftti !ree 6f ellai'geo 

(57 ( 4) Receive written findings of fact and 
decisions rendered by the hearing officer. 

f6+ Reeeive a eepy 6f lite im~lemeatatiaa jllllfu 

b. The parent(s) involved in a hearing must be 
given the right to: 

(I) Have the child who is the subject of the hearing 
present; afl:d 

(2) Open the hearing to the public , ; 

(3) Receive a copy of the implementation plan; and 

( 4) Obtain the written or electronic verbatim record 
of the hearing upon request and free of charge. 

10. Due process hearing procedure. 

a. The rights of all parties to the hearing shall be 
protected by the hearing officer. 

b. The hearing officer shall ensure that an 
atmosphere conducive to impartiality and fairness is 
maintained at all times in the hearing. It may- be 
'(H'tttleftt: fa. The hearing officer may excuse witnesses 
after they testify to limit the number of expert 
witnesses present at the same time ,- or to sequester 
witnesses during the hearing. 

c. The hearing officer may stop unnecessarily 
hostile or irrelevant pursuits in questioning. 

eo d. The hearing officer shall remand the matter in 
dispute to a conference between the parties only 
when informal resolution and discussion appear to 
be desirable and constructive in ligl>l 6f ft€W 

e oideaee ..at admissible in lite lerffial heal'l!lg . This 
action shall not be used to delay or deprive the 
parties of their rights and shall be exercised only 
when the best interest of the child will be served. 

fr: Witnesses mttst be seateff sa as te eflStl:fe tftat 
testimaay is eleffi'ly reearded, eHiteT l3y a 
steaagra~ller eF reeardiag eqHi~meal, te l'ffl"it aa 
aeeHrate !'eeeFtl 6f lite ~raeeediags. 
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e. The hearing officer may require an independent 
educational evaluation of the child. This evaluation 
shall be at public expense and shall be conducted in 
accordance with the regulations governing evaluation 
and assessment. 

f, 'fhe ltffififtg affieer sftall e!!SIIre - lite leeal 
sel>6el <!iYlsloo iHIS a~~eintetl a surregate jl&feA! 
wl>6 is aeting ta !lf6teel lite edueatienal interesis 
and rig!lts at lite eiHld -

tB Ne ~ "" l"'fS6A - iHIS i>eea altawetl ta 
aet as a ~ by lite aaturel ~arent(s) ar 
gRardians(s) eaa be iaentilled; 

~ 'fhe bEA; attar reasenallle eH6rts, eannat 
Eliseever lite leeatien at lite jl&felll; 

f.l7 'fhe eiHld is ta legal eustatly at 6 j)Ub!ie ageaey 
and all ~a•ental rig!lts and res~ensillilities far lite 
eare and eustat1y at lite eiHld llfwe 1>eea teFesinated 
by etl1ll'! &deF ar ~eFesanent eatFustesent ag<eeesent 
~ursuaat ta a~~lieallle taw, 

go f. The hearing officer, in the course of the 
proceedings, shall deteresiae include in the written 
findings a determination of the following: 

(1) Whether or not the requirements of notice to 
parents were satisfied; 

(2) Whether or not the child is aaatliea~~eEI has a 
disability ; 

(3) Whether or not the child needs special 
education and related services; and 

( 4) Whether or not the LEA is supplying a free 
appropriate public education. 'fhese deteresiaatieas 
esey "" esey aet be eeatrel issues ;, lite 6f'!lffil, lmt
nevertaeless, are f6€al 'l'les!ieas ;, any ltffififtg 
eeadueted l!fltlef tbese ~revisieas. 

1r. g. The hearing officer shall make no 
presumptions in the case and shall base his findings 
of fact and decision(s) solely upon the 
preponderance of the evidence presented at the 
hearing and applicable state and federal laws ar 
regulatiens Jaw . 

;, h. The hearing officer shall report findings of fact 
and decision(s) to both parties to the appeal, the 
LEA, and to the SEA. 'fhe SEA sftall jffilYlEie ~ 
at suesmaries at lite ltffififtg Fej>6fis ta lite state 
Speetal Edueatien Ad·;isery Ceesesittee attar deleting 
any ~ersenally identifial!le infermatien. 

jo i. A decision made by the hearing officer is final, 
unless a party to the hearing appeals to the state 
for an administrative review. An appeal by either 
party must be instituted within 30 administrative 

working days of the date of the hearing decision. 

11. Administrative appeal and impartial review. 

a. If there is an appeal of the decision of a hearing 
officer, the SEA shall ensure an impartial review of 
the hearing. The review shall be conducted by a 
reviewing officer appointed according to the Hearing 
Officer System Rules of Administration Promulgated 
by the Supreme Court of Virginia. The SEA shall 
ensure the appointment within two administrative 
days of the receipt of a request for a review of a 
due process hearing. The official conducting the 
review shall: . 

(1) Examine the entire hearing record; 

(2) Ensure that the procedures at the hearing were 
consistent with the requirements of due process; 

(3) Seek additional evidence, if necessary. If a 
hearing is held to receive additional evidence, then 
all hearing rights as specified in this section apply; 

( 4) Afford the parties an opportunity for oral or 
written argument, or both, at the discretion of the 
reviewing official; 

(5) Advise all parties of their right to continue to 
be represented by counsel whether or not the 
reviewing official determines that a further hearing 
is necessary; 

(6) Make an independent decision upon completion 
of the review; and 

(7) Give a copy of written findings and the 
decision(s) to the pariies to the appeal, the LEA 
and to the SEA in the manner prescribed. 

b. The decision made by the reviewing official is 
final and binding on all parties , unless any party 
aggrieved by the findings and decisions of the 
administrative review brings civil action in any state 
court of competent jurisdiction within one year or in 
federal district court. In any such action, the court 
shall receive the records of the administrative 
proceedings, shall hear additional evidence in its 
discretion at the request of either party, and basing 
its decision on the preponderance of the evidence, 
shall grant such relief as it determines to be 
appropriate. 

12. Attorney's fees. 

a. In any such action or proceeding, the court, in its 
discretion, may award reasonable attorney's fees as 
pari of the costs to the parents or guardian of a 
aaaEiiea~~ed child ar yaatl! with a disability who is 
the prevailing party. 
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b. If a written offer of settlement is made to a 
parent or guardian within the time prescribed by 
Rule 68 of the Federal Rules of Civil Procedure, or, 
in the case of an administrative proceeding, at any 
time more than 10 days before the proceeding 
begins, and the offer is not accepted within I 0 days 
and the court or administrative officer finds that the 
relief finally obtained by the parents or guardian is 
not more favorable to the parent or guardian than 
the offer of settlement, no award of attorney's fees 
and related costs may be made for services 
performed subsequent to the time of such offer, 
unless the court finds that the prevailing party was 
reasonably justified in rejecting the settlement offer. 

ft.. 13. Timelines for hearings and reviews. 

a. The LEA shall ensure that not later than 45 
calendar days after the receipt of a request for a 
due process hearing: 

(I) A final decision is rendered in the hearing, 
unless otherwise documented by the hearing officer; 
and 

(2) A copy of the decision is mailed to the parties 
and the SEA. 

b. The SEA shall ensure that not later than 30 
calendar days after the receipt of a request for a 
review: 

(1) A final decision is rendered in the review, 
unless otherwise documented by the reviewing 
officer; and 

(2) A copy of the decision is mailed to the parties. 

c. A hearing or reviewing officer may grant specific 
extensions of time beyond the periods set out in 
subdivisions a and b of subdivision A H 13 of this 
section at the request of either party. This action 
shall in no way be used to delay or deprive the 
parties of their rights and should be exercised only 
when the best interests of the child will be served. 
Changes in hearing dates or extensions are to be 
noted in writing which shall be sent to all parties 
and to the SEA. 

d. Each hearing and each review involving oral 
arguments must be conducted at a time and place 
which is reasonably convenient to the parent and 
child involved. 

}& 14. Costs of due process hfflffi>g hearings and state 
review. 

a. Costs for a local hearing shall be shared equally 
by the LEA and the SEA. The costs shared by the 
SEA shall include expenses of the hearing officer 
(i.e., time, travel, secretarial, postal and telephone 

Vol. 10, Issue 5 

Final Regulations 

expenses), expenses incurred by order of the 
hearing or reviewing officer (i.e., independent 
educational evaluations, deposition or transcript), 
and expenses for making a record of a hearing (i.e., 
hearing tapes or stenographer). The SEA shall not 
be liable to the LEA for expenses incurred for 
witnesses (except where hearing or reviewing 
officers subpoena witnesses on their own initiative) 
or for attorney's fees. 

b. The SEA shall be responsible for all approved 
costs for state reviews. 

!+. 15. Implementation plan. 

a. The LEA shall develop an implementation plan 
within 45 calendar days of eenelHding the rendering 
of a tllie l'ffl""SS hfflffi>g decision or the withdrawal 
of a hearing or review request . Such plan shall be 
based upon the decision of the hearing officer, the 
reviewing officer, or agreement between the parties. 
The implementation plan must state how and when 
the decision or agreement will be put into operation. 
If the decision or agreement affects the child's 
educational program, the revised IEP shall be made 
a part of the implementation plan. The 
implementation plan shall include the name and 
position of a case manager in the LEA charged with 
implementing the decision. Copies of this plan shall 
be forwarded to the parties to the hearing, the 
hearing or reviewing officer, and the SEA. 

b. Failure of either of the parties to comply with 
the implementation plan shall be reported to the 
SEA for investigation or appropriate action. 

!& 16. Due process file. The LEA shall maintain a file 
containing the following: 

a. A copy of the hearing and reviewing officer's 
findings of fact and decision(s); 

b. A copy of the implementation plan; 

c. A copy of the electronic or verbatim transcript of 
the hearing proceedings; and 

d. A copy of all documents and exhibits presented 
at the due process hearing and state level review. 

B. Confidentiality of information. 

The confidentiality of information shall be as set forth 
in the Management of the Student's Scholastic Record. 

C. Complaint procedure. 

Complaints regarding violations of rights of parents or 
l!aadiea~ped children with disabilities or both shall be 
addressed to the eem~laiat affieei' designated by tl>e SEA 
Superintendent of Public Instruction or designee , with the 
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additional requirements as follows: 

1. The complaint must be in writing, signed by the 
organization or individual filing the complaint, and 
contain a statement that an LEA has violated a 
requiremeHt &f a ledeflll ar state 1-awfst ar 
regulatieH(s) that tljljlHes ta a ~regram the Individuals 
with Disabilities Education Act (IDEA) or these 
regulations . 

2. The complaint must contain a statement of facts on 
which the complaint is based. In addition, all relevant 
documents shall be forwarded to the eem~laiHt effieeT 

Superintendent of Public Instruction or designee . 

3. Upon receipt of a complaint, the SEA eem~lalHt 
effieeT Superintendent of Public Instruction or 
designee shall initiate an investigation to determine 
whether or not the LEA against whom such complaint 
has been filed is in compliance with applicable law 
and regulations. 

4. Within seven administrative days of the receipt of a 
written, signed complaint, the SEA eem~laiat effieeT 

Superintendent of Public Instruction or designee shall 
send notification in writing to each complainant and 
LEA against which the violation has been alleged, 
acknowledging receipt of a complaint with copies to 
other appropriate SEA personnel. The notification sent 
to the complainant shall provide the complainant with 
an opportunity to submit additional information, either 
orally or in writing, about the allegations in the 
complaint. The notification sent by the SEA complaint 
officer to the LEA shall include: 

a. A copy of the complaint; 

b. An offer of technical assistance in resolving the 
complaint; and 

c. Request for [written] response to the complaint 
within 10 administrative days of the <late receipt of 
the letter or notification. 

5. If a reply from the LEA is not filed with the SEA 
eem~laiat effieeT Superintendent of Public Instruction 
or designee within 10 administrative days of the 
receipt of the notice, then the SEA eemplaiHt effieeT 

Superintendent of Public Instruction or designee shall 
send a second notice to the LEA advising that failure 
to respond within seven administrative days of the 
date of such notice will result in t1>e eem~laiat beiftg 
traasmitted ta review by the Superintendent of Public 
Instruction for action regarding appropriate sanctions. 

6. The SEA eem~laiat effieeT Superintendent of Public 
Instruction or designee shall take action with respect 
to the response as follows: 

a. Review the complaint and reply filed by the LEA 
to determine if further investigation or corrective 

action needs to be taken. If no further investigation 
or action is necessary, then the SEA eam)31aint 
effieeT Superintendent of Public Instruction or 
designee shall notify both parties, in writing, stating 
the grounds for such finding. 

b. Conduct an investigation of the complaint which 
shall include a complete review of all relevant 
documentation f!reseated and may include an 
independent on-site investigation, if necessary. 

c. Consider all facts and issues presented and the 
applicable requirements specified in law, regulations, 
or standards. 

d. Make a determination of compliance or 
noncompliance based upon the facts and applicable 
law and notify the parties, in writing, of the findings 
and the bases for such findings. A time limit of 60 
calendar days shall be allowed, after the written 
complaint is received, to carry out the investigation 
and to resolve the [ eeffi~laiats complaint ]. An 
extension of the 60 calendar days time limit may 
occur if exceptional circumstances exist with respect 
to a particular complaint. Both pariies to the 
complaint will be notified in writing by the SEA 
cem~laiat oHi-eer Superintendent of Public 
Instruction or designee whenever exceptional 
circumstances exist and specify the extended time 
limit. 

e. Report findings of noncompliance and 
corresponding recommendations to the party 
designated by the Superintendent of Public 
Instruction for review, or where appropriate, 
directly to the Superintendent of Public Instruction 
for further action. 

"' 'flte l'ffi'ly designated by t1>e Sliperiateadeat &f 
Pl±bHe Iastreetian shaH ~ reeammendatians ffif. 
!!€!taft ta t1>e Sli~eriateadeat &f flllhlie Iastruetiea far 
all eem~laiats reeei•;ed freffi t1>e SEA eemplaiat 
effieer. 

& 'flte Superiateadeat &f flllhlie Iastrlietiaa sftall talre 
farmal !!€!taft wttffiH ffie admiaistra!i'le tlays &f 
reeeiving reeammeaElatiaas ff6ffi tfte ~ desigHated 
by tl>e Su~eriateadeat &f flllhlie Iastruetiaa ar t1>e SEA 
eem~laiat effieeT aru1 

7. The Superintendent of Public Instruction or 
designee will notify the parties in writing of suelt any 
needed corrective actions and the specific steps which 
must be taken by the LEA to bring it into compliance. 
The LEA will be given 15 administrative days from 
the date of notice of noncompliance to respond and 
initiate valuntary corrective action. 

9o 8. Where the LEA develops a plan of action to 
correct the violations, such plan shall include timelines 
to correct violations not to exceed 30 administrative 
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days. The plan of action will also include a 
description of all changes contemplated and shall be 
subject to approval of the SEA. 

We 9. If the LEA does not come into compliance 
within the period of time set forth in the notification, 
then the matter will be referred by the Superintendent 
of Public Instruction to the Board of Education for a 
hearing. 

-1-t 10. If the Superintendent of Public Instruction, 
after reasonable notice and opportunity for a hearing 
by the Board of Education, finds that the LEA has 
failed to comply with applicable laws and regulations, 
and determines that compliance cannot be secured by 
voluntary means, then he shall issue a decision in 
writing stating that state and federal funds for the 
education of l>m>tlieapped children with disabilities 
shall not be made available to that LEA until there is 
no longer any failure to comply with the applicable 
taw or regulation. 

H, 11. Parties to the complaint procedure shall have 
the right to request the United States Secretary of 
Education to review the final decision ef tfte 
Superiateadeal sf Ptti>He lastruetioa . 

~ ~ § 3.5. Requirements for establishing surrogate parent 
procedures for leeal sei>RRl divisieas LEAs and applicable 
state agencies and institutions. 

A. Role of surrogate parent. 

The surrogate parent requirement in both state and 
federal laws and regulations is intended to ensure 
appropriate decision making in educational matters. The 
surrogate parent is an advocate acting to serve the best 
educational interests of a child who is suspected of l>effig 
having , or is determined to be have , l>aadieapped a 
disability . State and federal regulations require that the 
surrogate parent represent the child in all matters relating 
to: 

1. The identification, evaluation, or educational 
placement of the child; or 

2. The provision of a free appropriate public education 
to the child. 

B. Appointment of surrogate parents. 

1. Children (ages two to 21, inclusive) who are 
suspected of being or determined to be l>aadieapped 
have disabilities , whose natural parent(s) or 
guardian(s) have allowed relatives or private 
individuals to act as parents to the child, do not 
require a surrogate parent. 

A surrogate parent shaH be appointed for a child, ages 
two to 21, inclusive, who is suspected of l>effig having 
or determined to be l>aadieapped have a disability 
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when: 

a. No parent or person who has been allowed to act 
as a parent by the natural parent(s) or guardian(s) 
can be identified; 

b. The LEA, after reasonable efforts, cannot 
discover the location of a parent; or 

c. tegat eustedy sf llte eltild aR<I all pareatal Figl>ls 
aR<I respoasibilities fer llte eare aR<I eustedy sf llte 
eltild have beeR termiaaled by eotH'f tlftlff sr 
permaneat entntstment agreement f.ltiFstiant te 
applieable law The child is a ward of the state . 

2. Each LEA shaH establish procedures for identifying 
children in its jurisdiction who are in need of 
surrogate parents according to the definition. 

3. Each LEA shaH establish procedures for assigning a 
surrogate parent to an eligible child. The surrogate 
parent shaH be appointed by the LEA superintendent 
or designee. 

a. The appointment having been effected , the LEA 
shaH notify in writing: 

(I) The llaadieap~ed child with a disability (ages 
two to 21, inclusive), as appropriate to the l>aa!lieap 
disability ; 

(2) The surrogate parent-appointee; 

(3) The person charged with responsibility for the 
child; 

( 4) The public agency charged with responsibility 
for the child, when the child is a ward of the state; 

(5) The SEA. 

b. LEAs are required to send parents' copy of 
notice to child's guardian or custodial state agency 
or both . In instances where the LEA has not been 
able to locate the present whereabouts of the 
parent(s), a letter to the parents' last known address 
is evidence of the LEA's good faith effort to effect 
this requirement. 

c. The surrogate parent shall serve during, or for 
the duration of, the school year for which he is 
appointed. 

(1) When it has been determined that the child 
requires a differentiated instructional program as 
delineated in the IEP, the surrogate parent shaH be 
appointed to serve for the duration of that current 
document. 

(2) Should a child require the services of a 
surrogate parent during the summer months, the 
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LEA shall extend the appointment as needed, 
consistent with timelines required by law. 

d. At the conclusion of each school year, 
appointment of surrogate parents shall be renewed 
or not renewed following a review by the LEA. 

4. Each LEA shall establish procedures which include 
conditions and methods for changing or terminating 
the assignment of a surrogate parent before his 
appointment has expired. Established procedures shall 
provide the right to request a hearing to challenge the 
qualifications or termination if the latter occurs prior 
to the end of the term of appointment. The 
assignment of a surrogate parent may be terminated 
only when one or more of the circumstances occur as 
follows: 

a. The child reaches the age of majority (except 
those persons who are of the age of majority but 
who are determined to be legally dependent and 
subject to a guardianship); 

b. The child is found no longer eligible for special 
education services (except when termination of 
special education services is being contested); 

c. Legal guardianship responsible for the child is 
transferred to a person who is able to carry out the 
role of the parent; 

d. A parent, who was previously unknown or 
unavailable, is now known or available; or 

e. The appointed surrogate parent is no longer 
eligible (see "Qualifications for Surrogate Parent). 

C. Identification and recruitment of surrogate parents. 

I. The LEA shall develop and maintain a list of 
individuals within its jurisdiction who are qualified to 
serve as surrogate parents. It may be necessary for 
LEAs to go beyond jurisdictional limits in generating a 
list of potentially qualified surrogate parents. It should 
be noted, however, that geographic proximity is 
essential to the sarregale pareal/ltaaeieappee eltil<l 
relationship between the child with a disability and 
the surrogate parent . 

2. Individuals who are not on the LEA list may be 
eligible to serve as surrogate parents, subject to the 
LEA's discretion. In such situations, the needs of the 
individual child and the availability of qualified 
persons who are familiar with the child and who 
would otherwise qualify shall be considerations in the 
LEA's determination of surrogate eligibility. Other 
factors which warrant the LEA's attention are as 
follows: 

a. Consideration of the appointment of a relative to 
serve as surrogate paren~ 

b. Consideration of the appointment of a foster 
parent who has the knowledge and skills to 
represent the child adequately; 

c. Consideration of the appointment of a qualified 
person of the same racial, cultUral, and linguistic 
background as the child who is suspected of beiHg 
having or has been identified as beiHg l1aaeieappee 
having a disability ; and 

d. The appropriateness of the child's participation in 
the selection of his surrogate parent. 

D. Qualifications of surrogate parents. 

Each LEA shall ensure that a person appointed a 
surrogate: 

I. Has no interest that conflicts with the interest of 
the child he represents; 

2. Has knowledge and skills that ensure adequate 
representation of the child. The prospective surrogate 
parent must have completed an SEA approved training 
session prior to representing the child. The LEA shall 
provide training, at least annually, for surrogate 
parents to ensure that they possess knowledge of 
special education and related services for lianflieappefl 
children with disabilities , as well as knowledge of the 
legal requirements necessary to represent the childrer 
effectively. 

3. Is not an employee of a public agency which is 
involved in the education or care of the child; 

4. Is an adult and legal citizen of the United States; 
and 

5. Resides in the same general geographic area as the 
child, whenever possible. 

A person who otherwise qualifies to be a surrogate 
parent is not an employee of the agency solely because he 
is paid by the agency to serve as a surrogate parent. 

E. Rights of surrogate parents. 

The surrogate parent, when representing the child's 
educational interest, has the same rights as those accorded 
to parents of children determined or suspected to lte 
han<lieappee have disabilities . 

{' ~ § 3.6. Administration and governance. 

A. Plans, applications and reports. 

I. Each LEA is required to prepare and submit to the 
appropriate state authority the following: 

a. To the SEA, by such data as the board mav 
specify, acceptable annual special educatir 
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plan/report and funding applications wltielt that : 

(1) Specify plans for providing free appropriate 
education and related services to all ilaRElieappefl 
children with disabilities for the following year; and 

(2) Report on the extent to which the plan for the 
preceding year has been implemented. 

b. To the SEA, an application for funding under 
Part B of Public Law 94-142, as amended, or Public 
Law 89-313, as amended, containing assurances of 
compliance in accordance with various procedures 
outlined by the SEA. 

2. Each LEA shall include the following provisions and 
assurances in the annual special education plan/report 
and funding applications: 

a. A free appropriate public education 
available for each aantlieappetl child 
disability , ages two to 21, inclusive. 

will be 
with a 

b. All children, ages two to 21, inclusive, residing in 
the LEA who are haHtlieappee have disabilities and 
need special education and related services are 
identified, located, evaluated, and placed in an 
appropriate educational program. 

c. llaHeieappee Children with disabilities and their 
parents or guardians are guaranteed procedural 
safeguards in the process of identification, 
evaluation, or educational placement, or the 
provision of a free appropriate public education. 

d. To the maximum extent appropriate, kaHeieappee 
children with disabilities will be educated with 
children who are ft6t liaHeieappee nondisabled . 

e. Confidential records of liaHtlieappee children with 
disabilities shall be properly maintained. 

f. Testing and evaluative materials used for the 
purpose of classifying and placing liaH<!ieap~ea 

children with disabilities are selected and 
administered so as not to be racially or culturally 
discriminatory. 

g. An individualized education program will be 
maintained for each lia!Hiieappetl child with a 
disability . 

h. A comprehensive system of personnel 
development to include the in-service training of 
general and special education instructional and 
support personnel related to the needs of the 
l>aHeieappetl children with disabilities is provided. 

i. There will be ongoing parent consultation. 

j. A full educational opportunity goal is provided for 
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all llandieaflfled children with disabilities , from 
birth to age 21, inclusive, including appropriate 
career education, prevocational education, and 
vocational education. 

k. llaaaieappetl eliilarea Children with disabilities 
must be given the right of participating in the 
Literacy Testing Program (LTP). 

3o Eael> bEA sliall flffil<e the jliatr, a~plieatiea, 8fttl aH 
relatetl tleeamea!s available le pare!>!s 8fttl the geHeffli
ptlblie a! least 3G ealenaar days lie4are aaepliea by 
the l6eal sel1ool beaffi er appropriate aalherilies. !rltelt 
ft6Hee- sfl-aJ:l be publisft:ed er aaneuaeefl m newspapeFS 
8fttl ellleF metlia 8fttl pFeeetlaFes sliail lie esla1Jlisl1ea 
le prevltle iHtlivitlaals 8ft epperlanily le respond le 
tliese deeHmeats. 

+. 3. Each LEA shall also ensure that all required 
special education plans, applications, reports, and 
program evaluations are lffibH-e iAfeFmatiea available 
for public inspection . 

B. Personnel development. 

Each LEA shall establish a program and procedures for 
the development and implementation of a comprehensive 
system of personnel development which shall include: 

1. In""Service training for all general and special 
education instructional, related services, and support 
personnel; and 

2. Procedures to ensure that all personnel who are 
responsible for the instructional programs or delivery 
of related or support services to llanflieaJ3fleEl children 
with disabilities are properly certified and endorsed. 

C. Local advisory committee. 

t There shall be a local advisory committee for special 
education appointed by each local school board to advise 
the school board through the division superintendent. The 
composition of the committee shall include parents of 
children with disabilities. 

[ ~ 1. Local school division personnel shall serve only 
as consultants to the committee.] 

3o l'aTeflls &f liaadieappee ehilarea 8fttl yoo!l> sliail 
serve en the leeal- advisery eemmiHee. 

[ +. 2. The functions of the local advisory committee 
shall be as follows: 

a. Advise the local school division of unmet needs 
in the education of llanElieappeEl children with 
disabilities ; 

b. Assist the local school division in the formulation 
and development of long-range plans designed to 
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provide needed educational services for ltaadieapped 
children with disabilities ; 

c. Participate in the development of priorities and 
strategies for meeting the identified needs of 
haadieapped children with disabilities ; 

d. Submit periodic reports and recommendations 
regarding the education of haaeieapped children 
with disabilities to the division superintendent for 
transmission to the local school board; and 

e. Assist the local school division in interpreting 
plans to the community for meeting the special 
needs of haadieapped children with disabilities for 
educational services.] 

[ &o 3. Public notice shall be published annually listing 
the names of committee members and including a 
description of ways in which interested parties may 
express their views to the committee.] 

[ So 4. Committee meetings shall be held at least 
quarterly and shall be open to the public.] 

'h I'liblie ae!lee eJ' ea€lt meetiag shall 1>e made at 
least !w6 weelfs jH'l& te t1>e date eJ' tl>e meetiag. 

& One meetiag shall 1>e desigaated s~eeifieally feF tl>e 
re¥tew eJ' t1>e ftflflllft! speeial e<laeatiea ~laa/Pepert 
aoo flffiflffig a~plieatieas 3G ealendaP <lnys jH'l& te 
sahmissiea te tl>e l8eal seft88l -

[ 5. One meeting shall be designated specifically for 
the review of the annual special education plan/report 
and funding applications prior to submission to the 
local school board. ] 

D. Regional programs. 

1. Where it becomes necessary for local school 
divisions to develop regional or cooperative programs 
to serve their haa<lieappe<l children with disabilities • 
such regional programs shall be provided in 
accordance with least restrictive environment 
requirements. 

2. Where l6eal seft88l divisieas LEAs elect to 
participate in fW%- PeimhHPsemeals eJ' eesls estahlisl!ea 
lffi<lef tl>e ffiles eJ' tl>e Iaterdepartmeatal Committee 
"" Rate Settiag: ±lte JeiHt Regalalieas sa Rate SetliAg 
!er ChH<IPea"s Faeililies eJ' t1>e Beard eJ' E<lueatien, tfte. 
Beard eJ' Seeinl Serviees aoo tile Beard eJ' Cerreetieas 
an approved regional program for the provision of 
special education and related services for certain 
haa<lieapped children with disabilities , a joint board 
shall be established to manage and control the jointly 
owned or operated program, center or school. 
Establishment of the joint board, and administration of 
the jointly operated program shall be conducted in 
accordance with the Board of Education regulations 

governing such programs. 

3. The annual special education plan/report and 
funding applications of each LEA participating in a 
regional program shall contain a description of its 
program, activities and supervisory involvement as 
prescribed by the SEA. Each joint board may submit 
a composite annual special education plan/report and 
funding applications which is composed of excerpts 
from each of the participating LEAs. 

4. Each joint board shall appoint a qualified director 
who shall be the administrative head of the 
cooperative unit. The director shall be responsible for 
the administration of programs and services which are 
approved by the governing body. 

PART IV. 
FUNDING. 

§ 4.1. Reimbursement to l8eal seft88l divisieas LEAs and 
state-operated programs. 

A. State and federal funds administered by the SEA are 
disbursed to l6eal seft88l di'.'isieas LEAs and state-operated 
programs in accordance with the following requirements: 

I. Compliance with regulations of the Board of 
Education including those for accreditation ; 

2. Education programs for t1>e han<liea~ped children 
with disabilities shall be operated pursuant to an 
approved annual special education plan/report and 
funding applications; 

3. Special education teachers, [ Sj!eeeh speech-language 
] pathologists, school psychologists, visiting teachers, 
school social workers, and supervisors of special 
education shall meet fully the Board of Education [ 
eertifieatian licensure ] and endorsement requirements 
for such employment; 

+. €lass earellmenls aoo ease leads shall Hat eJ<eeed 
tl>e mrurimum namher eJ' haa<lieap~ed ehil<IPCR as 
ppeseribe<l by speeial edueatiea ~PegPam re~HiPemeals; 

§..:. Wftere -1±ffilSl:lfH. 6f' e;rtenuatiag eireamstaaees e;Hst, 
tl>e I.EA ffi!lY apply te tile Superiatea<leat eJ' I'liblie 
IasiPHetian feF a WHlver eJ' eertaift Pegalatieas Pe!atiag 
t-& certifieatien, enElarseme:at a-a-fi. pregram 
madi!ieatian. All SHell re~aests shall l>e te WPitiftg aoo 
iHektde aeeameatatieA eJ' t1>e l£.A!s attePnpt te aellie'.'e 
eempliaaee, shall state tl>e mtieaale feF re~aestiag t1>e 
waiver, aoo shall SjleeHy t1>e earreetive aetl8H te 1>e 
talteH te aeffie¥e eemplianee by tl>e hegiaaing eJ' t1>e 
He*fsefteelyear, 

So 4. All disbursement is subject to the availability of 
funds. In the event of insufficient state funds, 
disbursement will 1>e prorate<l aeeer<liagly may be 
prorated pursuant to provisions of the appropriation 
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§ 4.2. State funds. 

A. State funds to assist local school divisions with the 
cost of providing special education and related services for 
l>aaeieappe<l children with disabilities are provided through 
the SEA's appropriation as follows: 

1. llaadieappetl Children with disabilities enrolled in 
programs operated by a local school board: 

a. Day school programs. In addition to the funds 
received for each pupil from basic aid, leee:l sclTeel 
divisioas LEAs will receive payment to support the 
state share of the number of special education 
teachers and aides required by the Standards of 
Quality. 

b. Homebound instruction. b6eal seli-ool clivisieHs 
LEAs shall be reimbursed 60% of the hourly 
payment to teachers employed to provide 
homebound instruction to eligible children. Such 
reimbursement shall not exceed 60% of an 
established hourly rate determined annually by the 
department, and shall be in addition to basic aid. 

c. Transportation. llaa<lieappea Children with 
disabilities , ages two to 21, inclusive, transported on 
approved school buses or on public transit buses to 
public schools or approved private schools pursuant 
to their IEPs are funded in accordance with pupil 
transportation regulations. 

2. llaadieapped Children with disabilities enrolled in 
regional special education programs: 

a. Reimbursement is available for &9%- a portion of 
the tuition costs Ret 16 aeeetl Sit% el lite mal!imaffi 
r~ establisl!ea 1.liH'Iei' ~ R1tles el ~ 
Ialer<le~artffieRtal Cemffiitiee ea Rate Setiiag: 'Fhe 
Jel6t Regalatieas ea Rate Settiag ffir Cllildrea's 
Faeilities el ~ - el Edueatiea, lite Beaffi el 
SBeial Serviees aad lite Beaffi el Cerreetieas ffir 
based on the local composite index computed at 
60%. Rates will be approved following procedures 
established by the Board of Education. Regional 
special education programs operated by a joint 
board, or for LEAs operating a residential program 
accepting eligible haadieafPed children with 
disabilities from other local school division(s) who 
are have : 

(I) Severely aad pra!aaadly l>aaaieappe<l, A severe 
and profound disability. 

(2) Serisasly effiatiaaally aistmbe<l, A serious 
emotional disturbance. 

(3) Auiistie, Autism. 
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( 4) Maltifiaadiea~pea, Multiple disabilities. 

(5) Beaf; Deafness. 

(6) Hftftl el hearing, er A hearing impairment. 

(7) Deal blind. Deaf-blindness. 

(8) A traumatic brain injury. 

b. Such reimbursement shall be in lieu of the per 
pupil basic operation cost and other state aid 
otherwise available for each child. Decisions 
regarding the determination of reasonable tuition 
costs and other reasonable charges may be appealed 
under procedures prescribed in the Rules of the 
Interdepartmental Committee on Rate-Setting: The 
Joint Regulations on Rate-Setting for Children's 
Facilities of the Board of Education, the Board of 
Social Services and the Board of Corrections. 

3. llaaaieap~ea [ Cilildrea with tlisaaililies earellea 16 
a~~reve<l jli'ivate aaaseetariaa selle6ls ffir ] lite 
l>aa<liea~ped [ el!iltlFea with tlisBIJilities sltt!H 1>e 
itffit1ed tmt1eF lite pRwisisns ef lite Funds under the ] 
Comprehensive Services Act for At-Risk [ Clliid-H:B 
Youth ] and Families : 

a, Reimbarsemeat ffir Sit% 61 lite ll±itleft ees!; Ret I& 
E*eeed Sit% 61 lite ffiaximam ffi!e estaelisllea by 
lite Beaffi el EdaealieH, is availaele ffir speeial 
eElHeatieH fifttl r-elftt.e.fr serviees fer eligible 
haaclieaflfled ellildren atteHdiHg tffi¥e;te H:eH:seetarian 
seilools appravea - ~ IHtles 61 ~ 
Iaterdepartffiental Coffimittee ea Rate Settiog: 'Fhe 
Jel6t Regalatioas ea Rate Setting ffir Cl1ildrea's 
Faeilities 61 lite Beaffi 61 E<lHeatiaH, lite - 61 
SBeial Ser·,iees aad lite Beaffi el Cerreetioas. 'Fhe 
ffifllfiffiHffi ffi!e set by lite - fflr flfij' faellity ffiey 
1>e a~pealea 16 lite Inter<le~artmenlal Caffiffiittee ea 
Rate Selling ffir Cl1il<lren's Faeility. 

Jr. WileR lite !£A is !!flaftle 16 j'lfilVffie an 
a~~rapriate edaeatioRal program ffir a ilaHdieap~ed 
e1HM;- aad delsrmifle& tlta4 ~ appropriate 
plaeement ffir lite el!iltl is iR an ap~ro'!e<l jli'ivate 
aonseetarian seliool ffir lite l>andiea~pea, lite !£A is 
respoRsiele ffir lite eest 61 lite plaeement. 

e-;- Wfteft the leeal B:ef')aFtments at St1ciftl seFviees er 
lite De~artffienl 61 Carreetioas j>laees a llaH<Iiea~~eEl 
elHM ·m aH aflf)Fevecl ~ resiEleH:tial aeaseetariaa 
seliool rer lite llandieapped ffir FeflS6ftS ather ll>aft 
eilHeatianal purposes, lite !£A silaH l>e responsiBle 
ffir ~aymeHI 61 a~pra~riate eilueatieRal etlS1£ &l!ffi 
eoots are reimbursable freffi lite &Ek 

th [ t Reilfteurseffient ffir ] haR<Iieap~ea [ el>il<lrea 
with iliSflailiiies plfteetl 16 !esteT eare silaH 1>e ffiftlle I& 
aeeardaaee with proee<lures establisl>eil by lite &Ek ] 
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e-o [ * Wfteft a j>ftfeflt unilaterally jllftees a ] 
haaaieap~ea [ eltild wi#> a distJbility in "" ap~rovea 
jlFWate aonseetariaR selffiel far ] the lianaieapped [ 
ehildl'eH wi#> distJbilities , the bEA s1ta11 oo1 lie 
Fes~onsiele far the east ef the p!aeeraent llftless a 
lieaFing affieer, er reviewing effieeF ar eoorl 
aeteFmines ll>at - ~!aeeraent, - tli88 the IEP 
~reposed 6y the bEA, is a~~ro~riate 886 !16 awea! is 
~erfeetea frera ll>at aeeisioa. J 

[ a. Funds are available under the Comprehensive 
Services Act for At-Risk Youth and Families to 
support the state's share of costs for children with 
disabilities whose IEPs call for private day or 
private residential placement, or other purchased 
services, under the provisions of the Comprehensive 
Services Act. 

b. When a parent unilaterally places a child with a 
disability in an approved private nonsectarian school 
for children with disabilities, the LEA shall not be 
responsible for the cost of the placement. If a 
hearing officer or reviewing officer or court 
determines that such placement, rather than the IEP 
proposed by the LEA, is appropriate and no appeal 
is perfected from that decision, the LEA is 
responsible for placement and funds are available 
under the Comprehensive Services Act to support 
the state's share of costs. 

4. Reimbursement for children with disabilities placed 
in foster care shall be made in accordance with 
procedures established by the SEA. ] 

+.- Trainiag sf Sf>ee4tH eflH:eatiaR persaH:H:el. Traiaeesb:ifl 
lo88s are avai!ahle in j>eF5eftS wl>e are interested in 
worltiag - ~regrams far the e<lueatien ef 
l>aadiea~~e<l ehilflrea in <[t!fi!ily tllera as speeia! 
eeh:teatisR perseH:Bel ift tile tEAs, as special eflHeatieR 
teael>eFS, Sj>eela!- e<lueation su~ervisors, Yisitlng 
teaehers, selffiel seeio! wor!wrs, selffiel psyeho!ogists, er 
speeeh ~athe!ogis!s. A~plieaats ler S1lel> traineeships 
s1ta11 lie gmfluates ef n reeagni•ea eeilege ar 
university 886 Fft\lst raeel e!igi6ility re~uiFensents set 
6y the Benrt! ef Eaueatien. 

§ 4.3. Federal funds. 

A. Federal funds are available under Part B of Public 
Law 94·142, as amended, to assist local school divisions 
with the excess cost of providing special education and 
related services for h:antiieapfl'ed children with disabilities 
ages two to 21, inclusive. The application for such funds is 
submitted to the SEA according to applicable federal 
requirements. 

B. In order to qualify for Part B funds, a lilea! selffiel 
- LEA must spend as much in state and local funds 
on elementary h:aaEiieaf.lped children with disabilities as on 
elementary aoehaa<liea~~e<l nondisabled children, and as 
much on secondary hanfliea~~ea children with disabilities 

as on secondary neB:h:asdieapfled nondisabled children. 

C. Part B funds may not be used to supplant state and 
local expenditures for special education and related 
services. 

D. The entitlement of Part B funds for each lilea! selffiel 
- LEA is based upon the unduplicated number of 
hanaiea~~efl children with disabilities certified by the 
division superintendent as receiving special education and 
related services on December 1 of the prior year. 

E. Ilaadief>~ped Children with disabilities transferred 
from state operated programs to l6€nl sell66! ai·;isiaHS 
LEAs may be served with funds applied for in accordance 
with the provisions of Public Law 89-313, as amended. 
However, no child included in the count for Public Law 
94-142, as amended, is eligible to be counted for funding 
under Public Law 89-313, as amended. 

§ 4.4. Funds to assist with the education of handiea~~ed 
children with disabilities residing in state-operated facilities 
are available as follows: 

A. Children in state mental health facilities. 

State funds for special education and related services for 
children in state mental health facilities are appropriated 
to the Department of Education. Local funds for such 
education shall be an amount equal to the required local 
per pupil expenditure for the period during which a local 
school division has a child in residence at a state mental 
health facility. Such amount shall be transferred by the 
Department of Education from the local school division's 
basic aid funds. Federal funds are available under the 
provisions of Public Law 89-313, as amended. 

B. Children in state training centers for the mentally 
retarded. 

State funds for special education and related services for 
children in state training centers for the mentally retarded 
are appropriated to the Department of Mental Health, 
Mental Retardation and Substance Abuse Services. Local 
funds for such education shall be an amount equal to the 
required local per pupil expenditure for the period during 
which a local school division has a child in residence at a 
state mental retardation facility. Such amount shall be 
transferred by the Department of Education from the local 
school division's basic aid ftt.OOs- . Federal funds are 
available under the provisions of Public Law 89-313, as 
amended. 

c. Children in sllart term [ st&fe nseaiea! faei!ities 
specialized children's hospitals ]. 

State funds are provided for special education and 
related services in the special education appropriation. 
Federal funds are available under the provisions of Public 
Law 89·313, as amended. 
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D. Children in Woodrow Wilson Rehabilitation Center. 

State funds for special education and related SP ... -, ices 
are derived from the special education appropriation. 
Federal funds are available under the provisions of Public 
Law 89-313, as amended. 

E. Children in regional juvenile detention homes. 

State funds for special education services are available 
from the special education appropriation. 

F. State-operated diagnostic clinics. 

State funds for the employment of educational 
consultants assigned to child development and other 
specialty clinics operated by the state Heal!fr Department 
of Health are derived from the special education 
appropriation. 

G. Virginia Department of Correctional Education. 

State funds for the education of children, including 
haadieav~ed children with disabilities , are appropriated to 
the Virginia Department of Correctional Education for the 
education of all children residing in state operated 
correctional facilities. Federal funds are available under 
the provisions of Public Law 94-142, as amended. 

§ 4.5. Funding, withholding, and recovery of funds. 

A. The SEA shall disburse funds to LEAs for the 
education of IHH!tliea~ped children with disabilities (ages 
two to 21, inclusive) when they provide documentation of 
compliance with state and federal laws and regulations. 

B. Where documentation of compliance is not submitted 
or is inadequate, the Superintendent of Public Instruction 
shall notify the LEA that state and federal funds will not 
be available for reimbursement for special education 
programs and services. 

L The notification shall include the substance of the 
alleged violation, and the LEA shall be given an 
opportunity to submit a written response; and 

2. The LEA shall have the right to appeal to the 
Board of Education under § 4.6 of this part. 

C. If the Superintendent of Public Instruction, after 
reasonable notice and opportunity for a hearing under § 
4.6 of this part, finds that an LEA has failed to comply 
with the Board of Education regulations and determines 
that compliance cannot be secured by voluntary means, 
then the superintendent shall issue a decision in writing 
stating that state and federal funds for the education of 
fiaadiea~~ed children with disabilities shall not be made 
available to that LEA until it complies with the Board of 
Education regulations. 

D. Where there is evidence that a child has been 
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erroneously classified and thereby counted as eligible for 
state and federal special education funds and such 
evidence is challenged by the LEA, the foregoing due 
process procedures shall apply. 

E. Where it is determined that such funds have been 
erroneously claimed, the SEA shall bill the LEA for the 
amount of funds improperly received or withhold an equal 
amount of state or federal funds for the following year. 

§ 4.6. Appeal of administrative decision. 

A. The SEA recommendation to disapprove an LEA 
annual special education plan/report and funding 
applications or to withhold special education funds may be 
appealed by an LEA. 

B. The procedures for the appeal of administrative 
decisions are as follows: 

1201 

I. The LEA must request, in writing, a hearing by the 
SEA within 30 administrative working days from the 
receipt of notification from the Superintendent of 
Public Instruction; 

2. Within 10 administrative working days from the 
date of request for a hearing, the Superintendent of 
Public Instruction shall notify the LEA in writing of 
the date, time and location of the hearing; 

3. The hearing shall transpire within 15 administrative 
working days from the date of notification; 

4. The hearing board shall be composed of the 
following persons: 

a. Two persons from the SEA who were not 
participants in the contested decision; these persons 
shall be appointed by the Superintendent of Public 
Instruction; and 

b. Two members of the State Special Education 
Advisory Committee to be appointed by the 
chairman of the committee; 

5. Witnesses and attorneys may be present and testify 
for the SEA or the LEA; 

6. A written or electronic verbatim record shall be 
kept of all proceedings of the hearing; 

7. The hearing board shall review all pertinent 
evidence presented and shall make a written 
recommendation to the Board of Education which will 
render a decision; and 

8. The decision made by the Board of Education is 
final, unless a party appeals to a state court of 
competent jurisdiction or federal district court. 

PART V. 
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ADDITIONAL RESPONSIBILITIES OF STATE 
BOARDS, AGENCIES, AND INSTITUTIONS FOR 

EDUCATION AND TRAINING OF IIANDICAPPEB 
CHILDREN ANB YOUTH WITH DISABILITIES IN 

RESIDENCE OR CUSTODY. 

§ 5.1. Provision of special education to children with 
disabilities in residence or custody. 

Each state board, agency, and institution having 
Raa:rlieapfJefl children with disabilities in residence or 
custody shall provide education pursuant to standards, 
policies and procedures established by the Board of 
Education. The procedures outlined in Part III, 
Responsibilities of bseal Sefteel Bivisieas LEAs and State 
Agencies, of these regulations are applicable to each state 
board, agency and institution having ftan<'lieapf>erl children 
frll<l yel!tlt with disabilities in residence and custody. 

§ 5.2. Annual plan. 

Each state board, agency, and institution having 
responsibility for providing such education and training 
shall submit annually to the SEA for approval by the 
Board of Education its program plan for the education and 
training for ftandieappetl children with disabilities in 
residence or custody. This program plan, to be submitted 
by the date and in the manner specified by the Board of 
Education, shall include the provisions and assurances as 
specified in f 371- § 3.6 of these regulations. In addition, 
the program plan shall include the following: 

I. The educational objectives of the state board, 
agency, or institution ; . 

2. Strategies for achieving the educational objectives, 
including an organized program for staff development 

' . 
3. A system of communication between educational 
and other personnel, including treatment and 
residential care staff, to ensure coordination of 
program objective(s) ; . 

4. A system of communication to assure service 
continuity in the transition of the student into and out 
of the educational program of the facility ; . 

5. An assessment plan for determining the extent to 
which the objectives have been achieved including, 
where practicable, follow-up studies of former students 
to assist in annual program evaluation ; . 

6. A system of communication between the state 
board, agency, or institution and its employees, 
whereby the views of all educational employees may 
be received in an orderly and constructive manner in 
matters of concern to them ; . 

7. A cooperatively developed procedure for the 
evaluation of educational personnel ~ . 

8. The grievance procedures regarding educational 
personnel as prescribed by the state or the 
appropriate local agency or board ~ . 

9. A comprehensive system of personnel development 
to include the in~service training of general and 
special education instructional and support personnel 
related to the educational needs of children frll<l yel!tlt 
in residence is provided ~ . 

10. At least 5-l/2 hours of education/training per 
school day or 27-l/2 [ hours ] per school week is 
available for each student to implement his IEP. 

11. A waiver statement is on file for each student 
whose medical or physical condition requires 
modification of the school schedule. This waiver 
statement shall document the physical or mental 
condition of the individual student which requires 
significant modification of this schedule, and there 
shall be on file statements of concurrence by the 
principal, supervisor or educational director and other 
personnel as follows: 

a. Meftlal l>eal!l> frll<l meHlal FetaFaalieH Department 
of Mental Health, Mental Retardation and Substance 
Abuse [ Services ] facilities - attending physician; 

b. Department of Correctional Education - treatment 
team; 

c. School for the deaf and the blind - physician, 
staffing committee and principal; 

d. Woodrow Wilson Rehabilitation Center · center 
counselor upon recommendation of the staffing 
committee; 

e. State medical facilities - attending physician(s); 

f. Juvenile detention homes 
superintendent or designee. 

detention 

12. Each state school for the deaf and [ the ] blind 
shall provide a planned dormitory and a student-life 
program for each age group of children, including 
social and daily living skills, recreation, and cultural 
activities. 

§ 5.3. Staff and facility. 

A. Each state board, agency or institution shall assign 
personnel to the educational program as follows: 

1. Administrative, supervisory, instructional, support 
and ancillary personnel holding valid professional 
licenses, certificates and endorsements as appropriate 
in the area of assignment (national standards may 
apply in the absence of state licensure or certification 
requirements). 
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2. Additional education personnel to provide required 
related services as delineated in the IEP. 

3. Teacher aids must be high school graduates or 
equivalent. 

B. Each state board, agency or institution shall staff the 
educational program as follows: 

l. A principal, supervisor, education director or lead 
teacher for the educational program provided at each 
school[ , aMI or ] institution ffiH! except for juvenile 
detention lltrme homes [ wiHeh ffll±9t !ttwe a pFiBeipal 
]. 

2. Instructional personnel sufficient to maintain 
pupil~teacher ratios not to exceed the following: 

a. Seriatlsly ematieH:ally Elisturbed Serious emotional 
disturbance - one teacher for every eight children 
or one teacher and one aide for every 10 children; 

b. lltH'1l- &f heariagjfleaf Hearing 
impairment/deafness ~ one teacher for every seven 
children with one aide for every three classroom 
teachers; 

c. Menial!) retanle<l Mental retardation - one 
teacher and one aide for every 10 children; 

d. Severely ffiH! ~releaa<lly lianaiea~~e<l Severe and 
profound disability - one teacher and one aide for 
every six children or one teacher and two aides for 
every I 0 children; 

e. Vi:sttaH:y iffif)aire6 Visual impairment - one 
teacher for every seven children with one aide for 
every three classroom teachers; 

f. Other health impairecl impairment - one teacher 
for every eight children or one teacher and one 
aide for every 10 children; 

g. Ortha~eaieally imf'Bli'ctl Orthopedic impairment -
one teacher for every eight children or one teacher 
and one aide for every 10 children; 

h. Specific learning El:isal'lle8: disability - one teacher 
for every eight children or one teacher and one 
aide for every I 0 children; 

i. MultiliaRaiea~rea/<leaf eliaa Multiple 
disabilities/deaf-blindness - one teacher and one aide 
for every six students or one teacher and two aides 
for every I 0 students; 

[ j. Autism - 1 teacher for eveJY 6 students or 1 
teacher and 1 aide for every 8 students; ] 

[ b k. ] Department of Correctional Education - no 
greater than an average of one teacher and one 

Vol. 10, Issue 5 

Final Regulations 

aide for every 10 children; 

[ It 1. ] Woodrow Wilson Rehabilitation Center - no 
greater than an average of one teacher for every 10 
children; 

[ l:- etftef- aflffiinistrative Stlf)ervisery, instruetienal, 
ffi!j}jl6ft aftt! aaeillary persaaael at eael> stale -
feF llle <leaf aftt! l>llat! at leas! ift llle retie re~aired 
by Boord af Edaeatiaa aeereditatiaa staadards; ] 

m. Juvenile detention homes - a student/teacher 
ratio shall be based on the bed capacity of the 
detention home: one teacher per 12 beds. Where 
unusual or extenuating circumstances exist, the 
agency may apply to the Superintendent of Public 
Instruction for an exception to the ratio 
requirements. Such requests shall be supported by 
sufficient justification. 

C. Each facility shall have available adequate and 
appropriate classroom space, library, and instructional 
materials and supplies to meet the educational needs of 
the children. 

~ H. Evalaa!iaa. 

Eaelt stale l>ooF<I, ageBey, ar ias!i!Htiaa shall ensttre aa 
ft:fl:fl:Hftl evaluatieR sf tfte edueatieRal flF6gFaffi t6 deteFffiifle 
llle - Itt - llle al3jeetives lia¥e beeft aeliievea ffiH! 
ffl ffiftlre reeeffimeadatieas fe.f f!Fegram ffietlifieatiea ef 

- plafr. 

PART VI. 
COMPLIANCE WITH § 504 OF THE 

REHABILITATION ACT OF 1973, AS AMENDED. 

§ 6.1. For those public elementary or secondary education 
programs operated by the Virginia Department of 
Education, the department shall: 

1. Develop an individualized education program for 
each person who is handicapped as defined by the 
Rehabilitation Act of 1973 and its amendments; and 

2. utilize the system of procedural safeguards 
specified in these regulations to resolve disputes 
regarding the identification, evaluation or educational 
placement of persons who are handicapped as defined 
by the Rehabilitation Act of 1973 and its amendments. 

§ 6.2. Local education agencies, as defined by these 
regulations, other than the Virginia Department of 
Education, may utilize the system ef flF6ee8:ural safeguaFEl:S 
due process hearing system specified in these regulations 
to resolve disputes regarding the identification, evaluation 
or educational placement of persons who are handicapped 
as defined by the Rehabilitation Act of 1973 and its 
amendments. 

VA.R. Doc. No. R94·252; Filed November 10, 1993, 10:43 a.m. 
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DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

REGISTRAR'S NOTICE: The following regulations are 
excluded from Article 2 of the Administrative Process Act 
in accordance with § 9-6.14:4.1 C 4(c) of the Code of 
Virginia, which excludes regulations that are necessary to 
meet the requirements of federal law or regulations, 
provided such regulations do not differ materially from 
those required by federal law or regulation. The 
Department of Medical Assistance Services will receive, 
consider and respond to petitions by any interested person 
at any time with respect to reconsideration or revision. 

Title Q( Regulation: State Plan for Medical Assistance 
Relating to Omnibus Technical Amendment. 
VR 460-01-ll. Application, Determination of Eligibility 
and Furnishing Medicaid (§ 2.1(b)). 
VR 460-01-57. Payment for Services (§ 4.19(a)). 
VR 460-01-58:1. Payment for Services (§ 4.19(b)). 
VR 460-01-79.8. Required Coordination Between the 
Medicaid and WIC Programs (§ 4.37). 
VR 460-01-88. Maintenance of AFDC Eflorts (§ 7.3). 
VR 460-02-3.1100. Amount, Duration and Scope of Medical 
and Remedial Care and Services Provided to the 
Categorically Needy. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Date: December 29, 1993. 

Summary: 

The purpose of this action is to incorporate into the 
Plan for Medical Assistance new preprinted pages 
issued by HCFA containing existing policies. 

The sections of the State Plan affected by this action 
are: § 2, Coverage and Eligibility; § 4.19, Payment for 
Services; § 4.37, Required Coordination Between the 
Medicaid and WIC Programs; § 7, General Provisions; 
Attachment 3.1-A, Amount, Duration, and Scope of 
Medical and Remedial Care and Services Provided to 
the Categorically Needy. The content of each of these 
pages is discussed as follows: 

Section 2, Coverage and Eligibility, allows for the 
Commonwealth to provide pregnant women with 
ambulatory prenatal care during a period of 
presumptive eligibility. Since the Commonwealth has 
never elected to provide this eligible group with 
presumptive eligibility (as shown in Attachment 2.2-A), 
it was not necessary to indicate the provision of 
ambulatory prenatal care. Additionally, the 
Commonwealth does not elect either of the two 
options under HMO risk contracts because there are 
no health maintenance organizations enrolled as 
Medicaid providers. 

Section 4.19, Payment for Services: DMAS has always 
paid for federally mandated inpatient hospital services 

which are reasonable and medically necessary for the 
diagnosis and treatment of an illness or injury or to 
improve the functioning of a malformed body 
member. The services must be consistent with the 
diagnosis or treatment of the patient's condition and 
must be rendered in accordance with standards of 
good medical practice to be considered medically 
necessary. Inpatient care which does not contribute 
meaningfully to the treatment of an illness or injury 
or to the functioning of a malformed body member is 
not covered. HCFA is now requiring the states to 
indicate, in their Plans, whether or not they cover 
inappropriate levels of care. Therefore, DMAS has 
indicated that inappropriate level of care days are not 
covered. 

HCFA issued revised preprinted page 58 in Program 
Memorandum 93~6. The revision concerns the 
reference to the new Supplement 1 containing the 
methods and standards for establishing payments for 
Medicaid Parts A and B deductible/coinsurance. DMAS 
places its required obstetric/pediatric fees in 
Supplement 1 so this new supplement from HCF A is 
renumbered as number 2. 

Section 4.37, Required Coordination Between the 
Medicaid and WIC Programs, requires the coordination 
of services between the Medicaid program and the 
Special Supplemental Food Program for Women, 
Infants, and Children (WIC). DMAS implemented this 
policy operationally when it became effective in § 
6406 of the Omnibus Budget Reconciliation Act of 1989 
(P.L. /01-239), before HCFA required its inclusion in 
the State Plan. Submission of this page HCFA will 
conform the Plan to this federal requirement. 

Section 7, General Provisions. There is a provision in 
federal law which prohibits states from reducing their 
Aid to Families with Dependent Children (or in 
Virginia ADC) payments below the level on May 1, 
1988. The Commonwealth has not reduced its 
payments and is, by submitting this required 
preprinted page, indicating to HCFA its compliance 
with federal Jaw. 

Attachment 3.1-A, Amount, Duration, and Scope of 
Medical and Remedial Care and Services Provided to 
the Categorically Needy, provides for the coverage of 
services by pediatric and family nurse practitioners. 
These are defined as those services which constitute 
the practice of medicine according to protocols which 
are jointly developed by the physician and nurse 
practitioner. Such protocols must delineate and direct 
the procedures to be followed and the delegated 
medical acts appropriate to the specialty practice area 
to be performed by the nurse practitioner in the care 
and medical management of patients. Prior to the 
distribution of this new preprinted page, indication of 
the coverage of these providers has not been a 
required item for inclusion in the State Plan. 
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Page 9 of Attachment 3.1 A provides an assortment of 
different services consistent with the substance of the 
Code of Federal Regulations § 440.170. HCFA revised 
this page for the purpose of renumbering the included 
items. The policies contained on this page are the 
same as contained in the currently approved State 
Plan. 

VR 460-01-11. Application, Determination of Eligibility 
and Furnishing Medicaid (§ 2.1 (b)). 

Citation: 42 CFR 435.914, 1902(a)(34) of the Act 

2.l(b) (1) Except as provided in § 2.l(b)(2) and (3) 
below, individuals are entitled to Medieare Medicaid 
services under the plan during the three months 
preceding the month of application, if they were, or 
on application would have been, eligible. The effective 
date of prospective and retroactive eligibility is 
specified in Attachment 2.6-A. 

Citation: 1902(e) (8) and 1905(a) of the Act 

(2) For individuals who are eligible for Medicaid 
cost·sharing expenses as qualified Medicare 
beneficiaries under § 1902(a)(l0) (E) (i) of the Act, 
coverage is available for services furnished after the 
end of the month in which the individual is first 
determined to be a qualified Medicare beneficiary. 
Attachment 2.6-A specifies the requirements for 
determination of eligibility for this group. 

Citation: 1902(a)( 47) and 1920 of the Act 

D (3) Pregnant women are entitled to ambulatory 
prenatal care under the plan during a presumptive 
eligibility period in accordance with § 1920 of the Act. 
Attachment 2.6-A specifies the requirements for 
determination of eligibility for this group. 

Citation: 42 CFR 434.20 

2.l(c) The Medicaid agency elects to enter into a risk 
contract with an HMO that is: 

D Qualified under Title XIII of the Public Health 
Service Act or is provisionally qualified as an HMO 
pursuant to § 1903(m)(3) of the Social Security Act. 

D Not federally qualified, but meets the 
requirements of 42 CFR 434.20(c) and is defined in 
Attachment 2.1-A. 

D Not applicable. 

VR 460-01-57. Payment for Services (§ 4.19(a)). 

Citation: 42 CFR 447.252, 1902(a)(l3) and 1923 of the Act. 

§ 4.19. Payment for services. 
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(a) The Medicaid agency meets the requirements of 
42 CFR Part 447, Subpart C, and § 1902(a) (13) and 
1923 of the Act with respect to payment for inpatient 
hospital services. 

Attachment 4.19-A describes the methods and 
standards used to determine rates for payment for 
inpatient hospital services. 

D Inappropriate level of care days are covered and 
are paid under the State Plan at lower rates than 
other inpatient hospital services, reflecting the level of 
care actually received, in a manner consjstent with § 
1861 (v) (l)(G) of the Act. 

lZl Inappropriate level of care days are not covered. 

VR 460-01-58:1 Payment lor Services (§ 4.19(b)). 

Citation: 42 CFR 447.201, 42 CFR 447.302, 52 FR 28648, 
1902(a)(I3)(E), 1903(a)(l) and (n), 1920, and 1926 of the 
Act. 

§ 4.19(b). ln addition to the services specified in § 4.19(a), 
(d), (k), (1), and (m), the Medicaid agency meets the 
following requirements: 

(l) Section l902(a)(l3)(E) of the Act regarding 
payment for services furnished by Federally Qualified 
Health Centers (FQHCs) under § l905(a) (2)(C) of the 
Act. The agency meets the requirements of § 6303 of 
the State Medicaid Manual (HCF A·Pub. 45-6) regarding 
payment for FQHC services. Attachment 4.19-B 
describes the method of payment and how the agency 
determines the reasonable costs of the services (for 
example, cost reports, cost or budget review, or 
sample surveys). 

(2) Sections 1902(a) (13) (E) and 1926 of the Act, and 
42 CFR Part 447, Subpart D, with respect to payment 
for all other types of ambulatory services provided by 
rural health clinics under the Plan. 

Attachment 4.19-B describes the methods and 
standards used for the payment for each of these 
services except for inpatient hospital, nursing facility 
services and services in intermediate care facilities for 
the mentally retarded thai are described in other 
attachments. 

Citation: l902(a)(l0) and 1902(a)(30) of the Act. 

Supplement } 2 to Attachment 4.19-B describes general 
methods and standards used for establishing payment 
for Medicare Part A and B deductible/coinsurance. 

VR 460-01-79.8. Required Coordination Between the 
Medicaid and WIC Programs ( § 4.37). 

Citation: 1902(a)(ll)(C) and 1902(a)(53) of the Act. 
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§ 4.37. Required coordination between the Medicaid and 
WIC Programs. 

The Medicaid agency provides for the coordination 
between the Medicaid program and the Special 
Supplemental Food Program for Women, Infants, and 
Children (WIC) and provides timely notice and referral to 
WIC in accordance with § 1902(a)(53) of the Act. 

VR 460-01-88. Maintenance of AFDC Elforts (§ 7.3). 

Citation: 1902(c) of the Act. 

§ 7.3 Maintenance of AFDC elforts. 

ll5l The state agency has in effect under its approved 
AFDC plan payment levels that are equal to or more 
than the AFDC payment levels in effect on May 1, 
1988. 

VR 460-02-3.UOO. Amount, Duration and Scope of Medical 
and Remedial Care and Services Provided to the 
Categorically Needy. 

I. Inpatient hospital services other than those provided in 
an institution for mental diseases. 

Provided: D No limitations ~ With limitations* 

2.a. Outpatient hospital services. 

Provided: D No limitations IZl With limitations* 

b. Rural health clinic services and other ambulatory 
services furnished by a rural health clinic. 

0 Provided: D No limitations 

ll5l With limitations* 0 Not provided. 

c. Federally qualified health center (FQHC) services and 
other ambulatory services that are covered under the 
plan and furnished by an FQHC in accordance with § 
4231 of the State Medicaid Manual (HCFA Pub. 45-4). 

Provided: 0 No limitations 181 With limitations* 

3. Other laboratory and x-ray services. 

Provided: IZJ No limitations D With limitations* 

4.a. Skilled nursing facility services (other than services in 
an institution for mental diseases for individuals 21 
years of age or older. 

Provided: 0 No limitations D With limitations* 

b. Early and periodic screening and diagnosis of 
individuals under 21 years of age, and treatment of 
conditions found. 

0 Provided: D No limitations 

0 In excess of Federal requirements* 

0 Limited to Federal requirements 

c. Family planning services and supplies for individuals of 
child-bearing age. (See Page 5 for Family Planning.) 

181 Provided: 0 With limitations* 

0 Not provided 0 No limitations 

5. Physician's services whether furnished in the office, the 
patient's home, a hospital, a skilled nursing facility or 
elsewhere. (See Page 5 for Physician's Services.) 

0 Provided: 0 With limitations* 

D Not provided 0 No limitations 

6. Medical care or any other type of remedial care 
recognized under state law, furnished by licensed 
practitioners within the scope of their practice as 
defined by state law. (See Page 8 for Other 
Practitioners.) 

a. Podiatrists' Services. 

0 Provided: 0 With limitations* 

0 Not provided 0 No limitations 

b. Optometrists' Services. 

0 Provided: 0 With limitations* 

0 Not provided 0 No limitations 

c. Chiropractors' Services. 

0 Provided 0 No limitations 0 With limitations* 

181 Not provided 

d. Other Practitioner's Services. 

0 Provided (Identified on attached sheet with 
description of limitations)* 0 Not provided 

7. Home health services. (See page 9 for Home Health.) 

a. Intermittent or part-time nursing service provided by a 
home health agency or by a registered nurse when no 
home health agency exists in the area. 

181 Provided 0 No limitations 181 With limitations* 

0 Not provided 

b. Home health aide services provided by a home health 
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agency. 

IZl Provided D No limitations 0 With limitations* 

D Not provided 

c. Medical supplies, equipment, and appliances suitable lor 
use in the home. 

181 Provided D No limitations 181 With limitations• 

D Not provided 

d. Physical therapy, occupational therapy, or speech 
pathology and audiology services provided by a home 
health agency or medical rehabilitation facility. 

IZl Provided 0 No limitations IZl With limitations* 

D Not provided 

8. Private duty nursing services. 

D Provided D No limitations D With limitations' 

181 Not provided 

9. Clinic services. (See Page 10, Clinic Services) 

IZl Provided 0 No limitations IZl With limitations* 

D Not provided 

10. Dental Services. (See Page 11, Dental Services) 

IZl Provided D No limitations IZl With limitations* 

D Not provided 

11. Physical therapy and related services. (See page 12 lor 
PT and related services.) 

a. Physical therapy. 

IZl Provided D No limitations IZl With limitations* 

D Not provided 

b. Occupational therapy. 

IZl Provided D No limitations IZl With limitations* 

D Not provided 

c. Services for individuals with speech, hearing, and 
language disorders. (Provided by or under supervision 
of a speech pathologist or audiologist) (See page 12, 
Physical Therapy and Related Services.) 

l8l Provided D No limitations IZl With limitations* 
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D Not provided 

12. Prescribed drugs, dentures, and prosthetic devices; and 
eyeglasses prescribed by a physician skilled m 
diseases of the eye or by an optometrist. (See page 13 
for Prescribed Drugs and Eyeglasses.) 

13. 

a. Prescribed drugs. 

0 Provided D No limitations IZl With limitations* 

D Not provided 

b. Dentures. 

D Provided D No limitations D With limitations* 

181 Not provided 

c. Prosthetic devices. 

IZl Provided D No limitations IZl With limitations* 

D Not provided 

d. Eyeglasses. 

IZl Provided D No limitations IZl With limitations* 

D Not provided 

Other diagnostic, 
rehabilitative services, 
elsewhere in this plan. 
other services.) 

a. Diagnostic services. 

screening, preventive, and 
i.e., other than those provided 
(See page 14 for diagnostic and 

D Provided 0 No limitations 0 With limitations* 

0 Not provided 

b. Screening services. 

0 Provided 0 No limitations 0 With limitations* 

0 Not provided 

c. Preventive services. 

0 Provided 0 No limitations 0 With limitations* 

181 Not provided 

d. Rehabilitative services. (See page 9, Home Health 
Services) 

IZl Provided D No limitations IZl With limitations* 

D Not provided 
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14. Services for individuals age 65 or older in institutions 
for mental diseases. (See page 15 for !MD services for 
persons over 65.) 

a. Inpatient hospital services. 

IZl Provided 121 No limitations D With limitations* 

D Not provided 

b. Skilled nursing facility services. 

IZJ Provided IZI No limitations 0 With limitations* 

D Not provided 

c. Intermediate care facility. 

0 Provided 0 No limitations D With limitations' 

D Not provided 

15.a. Intermediate care facility services (other than such 
services in an institution for mental diseases) for 
persons determined, in accordance with section 
1902(a) (31) (A) of the Act, to be in need of such care. 

0 Provided D No limitations D With limitations' 

D Not provided. 

b. Including such services in a public institution (or 
distinct part thereof) for the mentally retarded or 
persons with related conditions. 

lXI Provided l2l No limitations D With limitations* 

D Not provided. 

16. Inpatient psychiatric facility services for individuals 
under 22 years of age. 

D Provided D No limitations D With limitations* 

0 Not provided. 

17. Nurse-midwife services. 

0 Provided D No limitations 0 With limitations* 

D Not provided. 

18. Hospice care (in accordance with section 1905(o) of 
the Act). 

IZI Provided IZI No limitations 0 with limitations* 

D Not provided. 

19. Case management services as defined in, and to the 
group specified in, Supplement 2 to Attachment 3.1-A 

(in accordance with section 1905(a)(19) or section 
1915(g) of the Act) 

0 Provided 0 With limitations 

D Not provided 

20. Extended services to pregnant women 

a. Pregnancy-related and postpartum services for 60 
days after the pregnancy ends. 

0 Provided t D No limitations Q With limitations* 

b. Services for any other medical conditions that may 
complicate pregnancy. 

0 Provided t D No limitations 0 With limitations' 

D Not provided 

21. Ambulatory prenatal care for pregnant women 
furnished during a presumptive eligibility period by a 
qualified provider (in accordance with § 1920 of the 
Act). 

D Provided t D No limitations D With limitations' 

Q Not provided 

22. Respiratory care services (in accordance with § 
1902(e) (9) (A) through (C) of the Act). 

D Provided t D No limitations D With limitations* 

Q Not provided 

23. Pediatric or family nurse practitioners' services. 

Q Provided: 0 Not provided Q With limitations* 

;!& 24. Any other medical care and any other type of 
remedial care recognized under state law, specified by the 
Secretary. 

a. Transportation 

Q Provided D No limitations 0 With limitations 

D Not provided 

b. Services of Christian Science nurses. 

D Provided D No limitations D With limitations 

0 Not provided 

c. Care and services provided in Christian Science 
sanitoria. 

Q Provided 0 No limitations D With limitations 
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D Not provided 

d. Skilled nursing facility services for patient under 21 
years of age. 

121 Provided 121 No limitations D With limitations 

D Not provided 

e. Emergency hospital services. 

121 Provided 181 No limitations D With limitations 

D Not provided 

f. Personal care services in recipient's home, 
prescribed in accordance with a plan of treatment and 
provided by a qualified person under supervision of a 
registered nurse. 

D Provided D No limitations D With limitations 

181 Not provided 

*. 25. Private health insurance premiums, coinsurance 
and deductibles when cost-effective (pursuant to P.L. 
101-508 § 4402). 

* Descriptions provided on attached sheet. See 
Supplement I to Attachments 3.1 A and 3.1 B. 

t List of major categories of services (e.g., inpatient 
hospital, physician, etc.) that are available as 
pregnancy-related services, and description of additional 
coverage of these services, if applicable, provided on 
attachment. 

VA.R. Doc. No. R94-196; Filed November 2, 1993, 3:28 p.m. 
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EMERGENCY REGULATIONS 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Title Qf Regulation: VR 460-03-2.6109. Eligibility Conditions 
and Requirements, Transfer of Resources. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Dates: November 2, 1993, through November 1, 
1994. 

Summary: 

1. REQUEST: The Governor is hereby requested to 
approve this agency's adoption of the emergency regulation 
entitled Transfer of Assets and Treatment of Certain 
Trusts. This Transfer of Assets and Treatment of Certain 
Trusts regulation will implement the requirements of § 
13611 of the Omnibus Budget Reconciliation Act of 1993. 

2. RECOMMENDATION: Recommend approval of the 
Department's request to take an emergency adoption 
action regarding Transfer of Assets and Treatment of 
Certain Trusts. The Department intends to comply with the 
applicable requirements of the Administrative Process Act 
(APA) § 9-6.14:1 et seq., for the exemption of certain 
regulatory actions by state agencies. 

/s/ Bruce U. Kozlowski 
Director 
Date: September 16, 1993 

3. CONCURRENCES: 

/s/ Howard M. Cullum 
Secretary of Health and Human Resources 
Date: September 22, 1993 

4. GOVERNOR'S ACTION: 

/S/ Lawrence Douglas Wilder 
Governor 
Date: October 31, 1993 

5. FILED WITH: 

/s/ Joan W. Smith 
Registrar of Regulations 
Date: November 2, 1993 

DISCUSSION 

6. BACKGROUND: The section of the State Plan affected 
by this action is Supplement 9 to Attachment 2.6-A, 
Eligibility Conditions and Requirements, Transfer of 
Resources. 

The Omnibus Budget Reconciliation Act of 1993 (OBRA 
93) amended § 1917(c) and (d) of the Social Security Act. 
This section describes the provisions of the law regarding 
how tranfers of assets and certain trusts are to be treated 

in determining Medicaid eligibility. OBRA 93 made the 
following mandated changes: 

• Increases the look-back period for transfers of assets 
from 30 to 36 months for most transfers, but to 60 
months for transfers accomplished by the creation of 
trusts; 

The present law limits the state from evaluating 
transfers that occur more than 30 months prior to the 
date an individual applies for Medicaid and becomes 
institutionalized. Individuals may transfer assets and 
wait for 30 months before applying for Medicaid. In 
these cases the transfer will not affect Medicaid 
eligibility. The new law increases the look-back period 
to 36 months for transfers of assets except when the 
transfer involves a trust. In the latter case, the 
look-back period is increased to 60 months. 

• Requires that multiple transfers be combined for 
determination of the length of the ineligibility period; 

The present law mandates a period of ineligibility 
beginning with the date of the transfer. Increasingly, 
applicants are manipulating this provisiOn by 
transferring large amounts of assets in small 
installments. By creating numerous small transfers 
rather than one large transfer, the applicant can 
significantly reduce the length of any ineligibility 
periods which must run concurrently. This amendment 
requires that multiple transfers be combined so that 
the ineligibility period is computed from the total 
amount transferred resulting in consecutive ineligibility 
periods. 

• Expands the definition of "assets" to include both 
income and resources; 

The present law affects only transfers of "resources." 
However, some individuals receive large lump sum 
payments. According to Medicaid eligibility 
requirements, such payments are regarded as income 
in the month during which they are received and as 
resources if ownership is retained until the next 
month. Some applicants have transferred substantial 
funds within the same month. Since this property was 
regarded as income there was no penalty for such 
transfers. The new law will treat transfers of income 
and resources alike and imposes an ineligibility period 
for transfers of either. 

• Defines as a transfer any actions taken by an 
applicant or anyone acting on his behalf (including a 
court) to eliminate legal ownership in an asset; 

The present law limits transfers to actions taken by 
the applicant or his spouse. Actions taken by others or 
by court order are not regarded as a transfer. There 
are instances in which a third party can institute an 
action which will change an applicant's owriership of 
property. This often happens when property is jointly 
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owned. The new law will close this loophole, to 
include legal actions taken by others which do not 
result in fair compensation to the applicant for his 
legal interest in property. 

• Treats the creation of trusts as a transfer of assets 
and defines trusts to include other similar types of 
legal devices; 

The present law does not preclude the creation of 
trusts and disregards assets placed in a discretionary 
trust if the trustee does not make the asset available 
except in limited instances. The new law expands the 
countabillty of Income and resources placed in trust 
and counts, as a transfer o! assets, the disposition of 
an applicant's income or cotpus of a trust to any 
other individual. 

• Removes the 30-month cap on the ineligibility period 
and mandates that the length of ineligibility be 
open-ended and based upon the uncompensated value 
of the assets transferred. 

The present law imposes a period o! ineligibility for 
Medicaid payment of nursing facility or home and 
community~based waiver services. The period is 
determined by dividing the uncompensated value of 
the property transferred by the average monthly cost 
of nursing facility services. The quotient derived is the 
number o! months the applicant is ineligible for 
Medicaid payment o! nursing facility or waiver 
services. However, regardless of the value, the waiting 
period could not exceed 30 months from the date of 
transfer. The new law removes the 30 month 
maximum length of ineligibility. Now the waiting 
period will have no maximum length. 

7. AUTHORITY TO ACT: The Code of Virginia (1950) as 
amended, § 32.1·324, grants to the Director of the 
Department of Medical Assistance Services the authority to 
administer and amend the Plan for Medical Assistance in 
lieu of Board action pursuant to the Board's requirements. 
The Code also provides, in § 32.1·325 that the Board lor 
Medical Assistance Services may, subject to the approval 
of the Governor, adopt emergency regulations required to 
conform the State Plan lor Medical Assistance with the 
provisions of federal law. In promulgating such regulations, 
the Board is not required to comply with the requirements 
of Article 2 (§ 9-6.14:7.1 et seq.) of the Administrative 
Process Act. Subsequent to the emergency adoption action 
and filing with the Registrar o! Regulations, this agency 
intends to intitiate the public notice and comment process 
contained in Article 2 of the AP A. 

These amendments are necessary to comply with § 1917 
(c) and (d) of the Social Security Act as mandated by § 
13611 of the Omnibus Budget Reconciliation Act of 1993 
enacted on August II, 1993, and required to be effective 
with payments for medical assistance made on or after 
October I, 1993, !or transfers of assets and trusts created 
on or after the date of enactment. These amendments 
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shall not apply: 

• to medical assistance provided for services furnished 
before October 1, 1993; 

• with respect to assets disposed of on or before 
August II, 1993; and 

• with respect to trusts established on or before 
August II, 1993. 

Without an emergency regulation, this amendment to the 
State Plan cannot become effective until the publication 
and concurrent comment and review period requirements 
of the APA's Article 2 are met. Therefore, an emergency 
regulation is needed to meet the October I, 1993, effective 
date established by the federal law. 

8. FISCAL/BUDGETARY IMPACT: OBRA 93 modifies 
transfer of assets provisions to provide for a longer look 
back from application to possible dates of asset transfers, 
to increase the possible ineligibility period when there are 
multiple asset transfers, and to provide hardship 
exceptions !or ineligibility. DMAS anticipates that these 
provisions will significantly modify the practices of people 
engaged in "estate planning~~ resulting in a lower incidence 
o! nursing home residents receiving Medicaid payment. 

However, several factors mitigate against significant 
savings in the immediate future: 

1211 

• The law only affects individuals who transfer 
property after its passage (August 1993). Thus, the 
longer look-back period has little impact !or two 
years. 

• The nature of the savings (avoiding new nursing 
home patient enrollment when transfers have 
occurred) is such that only a few individuals are 
avoided initially, larger savings occur as enrollment 
mounts (actually, fails to mount) over time. 

Mitigating against savings is the fact that Medicaid 
projections of utilization growth in nursing homes is 
very small. Small growth arises because the number 
of licensed beds is fixed by the number of Certificates 
of Public Need (COPNs) issued. Few COPNs have 
been issued since the beginning of a moratorium on 
new COPNs that began in 1989. At present, fewer than 
100 beds authorized by COPNs remain unlicensed. 
Capacity for nursing home enrollment is close to full. 
DMAS is, therefore, expecting only minimal growth in 
enrollment. This capacity limitation should be even 
more significant in two years (see the first bullet). 

• Individuals who transfer property and consequently 
are ineligible lor Medicaid are likely to find it hard 
to gain admission to relatively full nursing facilities 
because other Medicaid eligible people may also be 
attempting to gain access to the same nursing facility 
beds. 
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• Individuals who expend their family's resources in 
order to wait out the ineligibility period may prefer to 
use Home for Adult services, where costs are lower. 
This will leave the nursing facility beds available for 
use by other individuals who may be Medicaid 
eligible. 

• Where nursing needs are so significant that 
individuals waiting out ineligibility periods cannot opt 
to go to a Home for Adults, they may meet the still 
unspecified hardship criteria. 

Based on this analysis, DMAS expects that actual savings 
from this change in law are likely to be small during the 
upcoming biennium. 

9. RECOMMENDATION: Recommend approval of this 
request to adopt this emergency regulation to become 
effective for medical assistance payments made on or 
after October l, 1993, for services furnished after October 
l, 1993, with respect to assets disposed of after August ll, 
1993, and with respect to trusts established after August 
ll, 1993. From its effective date, this regulation is to 
remain in force for one full year or until superseded by 
final regulations promulgated through the APA. Without an 
effective emergency regulation, the Department would lack 
the authority to conform to the provisions of the Social 
Security Act. 

10. Approval Sought for VR 460-03-2.1609. 

Approval of the Governor is sought for an emergency 
modification of the Medicaid State Plan in accordance 
with the Code of Virginia § 32.1-325 to adopt the following 
regulation: 

VR 460-03-2.6109. Eligibility Conditions and Requirements, 
Transfer of Resources. 

Transfers And Trusts After August 11, 1993. The followmg 
policy applies to medical assistance provided for services 
furnished on or after October 1, 1993, with respect to 
assets disposed of after August 11, 1993, and with respect 
to trusts established after August 11, 1993. 

§ 1.0. Definitions. 

"Assets" means, with respect to an individual, all income 
and resources of the individual and of the individual's 
spouse, including any income or resources which the 
individual or the individual's spouse is entitled to but does 
not receive because of action: 

1. by the individual or the individual's spouse, 

2. by a person, including a court or administrative 
body, with legal authority to act in place of or on 
behalf of the individual or the individual's spouse, or 

3. by any person, including any court or 
administrative body, acting at the direction or upon 

the request of the individual or the individual's spouse. 

"Income" has the meaning given such term in section 
1612 of the Social Security Act. 

"Institutionalized individual" means an individual who is 
an inpatient in a nursing facility, who is an inpatient in a 
medical institution and with respect to whom payment is 
made based on a level of care provided in a nursing 
faculty or who is described in section 
1902(a)(lO)(A)(ii)(VI) of the Social Security Act. 

"Resources" has lhe meaning given such term in section 
1613 of the Social Security Act, without regard (in the 
case of an institutionalized individual) to the exclusion 
described in subsection (a) (1) of such section. 

§ 2.0. Transfer of Assets Rule. An institutionalized 
individual who disposes of, or whose spouse. disposes of, 
assets for Jess than fair market value on or after the 
look-back date specified in § 2.2 shall be ineligible for 
nursing facility services, a level of care in any institution 
equivalent to that of nursing facility services and for home 
or community-based services furnished under a waiver 
granted under subsection (c) of § 1915 of the Social 
Security Act. 

§ 2.1. Period of Ineligibility. The ineligibility period shall 
begin on the first day of the first month during or after 
which assets have been transferred for less than fair 
market value and which does not occur in any other 
period of ineligibility under this section. The ineligibility 
period shall be equal to but shall not exceed the number 
of months derived by dividing: 

A. the total, cumulative uncompensated value of all 
assets transferred as defined in § 1. 0 on or after the 
look-back date specified in § 2.2, by 

B. the average monthly cost to a private patient of 
nursing facility services in the Commonwealth at the time 
of application for medical assistance. 

§ 2.2. Look-Back Date. The look-back date is a date that is 
36 months (or, 60 months in the case of payments from a 
trust or portions of a trust that are treated as assets 
disposed of by the individual pursuant to this section or 
Section 3,) before the first date as of which the individual 
both is an institutionalized individual and has applied for 
medical assistance under the State Plan for Medical 
Assistance. 

§ 2.3. Exceptions. An individual shall not be ineligible for 
medical assistance by reason of this section to the extent 
that: 

A. The assets transferred were a home and title to the 
home was transferred to: 

1. the spouse of the individual; 
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2. a child of the individual who is under age 21, or is 
blind or disabled as defined in section 1614 of the 
Social Security Act, 

3. a sibling of the individual who has an equity 
interest in the home and who was residing in the 
individual's home for a period of a least one year 
immediately before the date the individual becomes 
an institutionalized individual, or 

4. a son or daughter of the individual (other than a 
child described in clause (b)) who was residing in the 
individual's home for a period of at least two years 
Immediately before the date the Individual becomes 
an Institutionalized individual, and who provided care 
to the individual which permitted the individual to 
reside at home rather than in an Institution or facility. 

B. The assets: 

1. were transferred to the individual's spouse or to 
another person for the sole benefit of tl1e individual's 
spouse, 

2. were transferred from the individual's spouse to 
another for the sole benefit of the individual's spouse, 

3. were transferred to the Individual's child who is 
under age 21 or who is disabled as defined In § 1614 
of the Social Security Act, or to a trust (including a 
trust described in § 3. 7) established solely for the 
benefit of such child, or 

4. were transferred to a trust (including a trust 
described Jn § 3. 7) established solely for the benefit of 
an individual under age 65 years of age who is 
disabled as defined in section 1614(a)(3) of the Social 
Security Act. 

C. A satisfactory showing is made that: 

1. the individual intended to dispose of the assets 
either at fair market value, or for other valuable 
consideration, or 

2. the assets were transferred exclusively for a 
purpose other than to qualify for medical assistance, 
or 

3. all assets transferred for less than fair market 
value have been returned to the individual, or 

4. the Commonwealth determines that the dental of 
eligibility would work an undue hardship. 

§ 2.4. Assets Held In Common With Another Person. In the 
case of an asset held by an individual In common with 
another person or persons in a joint tenancy, tenancy in 
common, or other arrangement recognized under State 
Jaw, the asset (or the affected portion of such asset) shall 
be considered to be transferred by such individual when 
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any action is taken, either by such individual or by any 
other person, that reduces or eliminates such individual's 
ownership or control of such asset. 

§ 2.5. Transfers by Both Spouses. In the case of a transfer 
by the spouse of an Individual which results In a period of 
ineligibility for medical assistance, the Commonwealth 
shall apportion the period of Ineligibility (or any portion 
of the period) among the Individual and the individual's 
spouse if the sPouse otherwise becomes eligible for 
medical assistance under the State Plan. 

§ 3.0. For Trust(s) Created After August 11, 1993. For 
purposes of determining an Individual's eligibility for, or 
amount of, medical assistance benefits, subject to § 3. 7, 
these rules shall apply. 

§ 3.1. Trust(s) Defined. The term "trust" Includes any 
legal instrument or device that is similar to a trust but 
includes an annuity only to such extent and in such 
manner as the United States Secretary of Health and 
Human Services specifies for purposes of administration of 
§ 1917(c) or (d) of the Social Security Act. 

§ 3.2. Creation of Trust(s) Defined. For purposes of this 
subsection, an lndlvldual shall be considered to have 
established a trust(s) if assets of the individual were used 
to form all or part of the corpus of the trust(s) and if any 
of the following individuals established the trust(s) other 
than by wi11: 

A. The individual, 

B. The Individual's spouse, 

C. A person, including a court or administrative body, 
with legal authority to act in place of or on behalf of the 
individual or the individual's spouse, 

D. A person, including any court or administrative body, 
acting at the direction or upon the request of the 
individual or the individual's spouse. 

§ 3.3. Proportional Interest In Trust(s). In the case of a 
trust(s) the corpus of which includes assets of an 
lndlvldual (as determined under § 3.2) and assets of any 
other person or persons, the provision of this section shall 
apply to the portion of ·the trust(s) attributable to the 
assets of the individual. 

§ 3.4. Trust(s) Affected. Subject to § 3.7, this section shall 
apply without regard to: 

A. The purposes for which a trust(s) is established, 

B. Whether the trustee(s) has or exercises any discretion 
under the trust(s), 

C. Any restrictions on when or whether distributions 
may be made from the trust(s), or 
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D. Any restrictions on the use of distributions from the 
trust(s). 

§ 3.5. Revocable Trust(s). In the case of a revocable 
trust(s), 

A. The corpus of the trust(s) shall be considered 
resources available to the individual, 

B. Payments from the trust(s) to or for the benefit of 
the individual shall be considered income of the 
individual, and 

C. Any other payments from the trust(s) shall be 
considered assets disposed of by the individual for the 
purposes of § 2.0. 

§ 3.6. Irrevocable Trust(s). In the case of irrevocable 
trust(s), 

A. if there are any circumstances under which payment 
from the trust(s) could be made to or for the benefit of 
the individual, the portion of the corpus from which, or 
the income on the corpus from which, payment to the 
individual could be made shall be considered resources 
available to the individual, and payments from that portion 
of the corpus or income: 

1. to or for the benefit of the individual, shall be 
considered income of the individual, and 

2. for any other purpose, shall be considered a 
transfer of assets by the individual subject to § 2, and 

B. any portion of the trust(s) from which, or any 
income on the corpus from which, no payment could 
under any circumstances be made to the individual shall 
be considered, as of the date of establishment of the 
trust(s) (or, if later, the date on which payment to the 
individual was foreclosed) to be assets disposed by the 
individual for purposes of § 2, and the value of the 
trust(s) shall be determined for purposes of such section 
by including the amount of any payments made from such 
portion of the trust(s) after such date. 

§ 3. 7. Exceptions. This section shall not apply to any of 
the following trust(s): 

A. A trust(s) containing the assets of an individual under 
age 65 who is disabled (as defined in section 1614(a)(3)of 
the Social Security Act) and which is established for the 
benefit of such individual by a parent, grandparent, legal 
guardian of the individual or a court if the Commonwealth 
will receive all amounts remaining in the trust(s) upon the 
death of the individual up to an amount equal to the total 
medical assistance paid on behalf of the individual under 
this State Plan. 

B. A trust containing the assets of an individual who is 
disabled (as defined in section 1614(a)(3) of the Social 
Security Act) that meets all of the following conditions: 

1. The trust(s) is established and managed by a 
non·protit association, 

2. A separate account is maintained for each 
beneficiary of the trust(s), but, for purposes of 
investment and management of funds, the trust(s) 
pools these accounts. 

3. Accounts in the trust(s) are established solely for 
the benefit of individuals who are disabled (as defined 
in section I614(a)(3)of the Social Security Act) by the 
parent, grandparent, or legal guardian of such 
individuals, by such individuals, or by a court. 

4. To the extent that amounts remaining in the 
beneficiary's account upon the death of the 
beneficiary are not retained by the trust(s), the 
trust(s) pays to the Commonwealth from such 
remaining amounts in the account an amount equal to 
the total amount of medical assistance paid on behalf 
of the beneficiary under this State Plan. 

VA.R. Doc. No. R94·195; Filed November 2, 1993, 3:19 p.m. 
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STATE CORPORATION COMMISSION 

BUREAU OF INSURANCE 

November 5, 1993 

.. , ........................... Administrative Letter 1993 - 19 

TO: All Companies Authorized to Write Accident and 
Sickness Insurance Coverages 

RE: INSURANCE REGULATION NO. 15 (REVISED): Rules 
Establishing Minimum Reserve Standards for Individual 
and Group Accident and Sickness Insurance Contracts 

The Commission has approved a new regulation 
(Regulation No. 15, revised) containing rules establishing 
minimum reserve standards for individual and group 
accident and sickness insurance contracts. A copy of the 
regulation is enclosed. Effective January I, 1994, these 
rules shall replace the Commission's Rules Governing 
Reserve Standards for Accident and Sickness Insurance 
Policies which were issued as Insurance Regulation No. 15 
and adopted by the Commission in 1979. 

The purpose of this administrative letter is to alert 
accident and sickness insurers generally to the existence 
of the revised rules and to address certain conditions 
under which an insurer may be permitted to use its own 
experience as a basis for establishing its reserves. 

Pursuant to the general provisions in Section 3 of the 
revised regulation, the standards shall apply to all 
individual and group accident and sickness insurance 
coverages, except credit accident and sickness insurance 
coverages, provided by policies or contracts delivered or 
issued for delivery by any domestic, foreign or alien 
company licensed to transact the business of insurance in 
this Commonwealth. 

Multiple portions of the revised regulation address the 
ability of a company to establish contract and claim 
reserves that are based on the company's experience. 
Section 4.B specifically recognizes circumstances under 
which a company's experience with disability income 
claims may be used to determine minimum reserve 
standards with respect to morbidity. The rules require that 
the experience be credible initially. The experience should 
qualify also for continued recognition as an appropriate 
basis for determining reserve amounts. 

For example, with respect to claim reserves, 

1. For experience to be considered credible, the 
company should be able to provide claim termination 
patterns over no more than six (6) years reflecting at 
least 5,000 claims terminations during the third 
through fifth claims durations on reasonably similar 
applicable policy forms, and 

2. For such reserves to reflect "sound values" and/or 
reasonable margins, reserve tables based on credible 
experience should be adjusted regularly to maintain 
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reasonable margins. Demonstrations may be required 
by the Commission based on published literature. An 
acceptable example appears in R. Goldman ("Pricing 
and Underwriting Group Disability Income 
Coverages"), Transactions of the Society of Actuaries, 
Volume XLII, pages 171-230. 

The guidelines announced in this letter may be applied by 
the Commission whenever questions are raised under 
Regulation No. 15 (revised) concerning the credibility of 
experience relied upon by a company. 

Questions concerning the regulation or this administrative 
letter should be addressed in writing to: 

Douglas C. Stolte, Chief Examiner 
Financial Regulation Division 
State Corporation Commission Bureau of Insurance 
P. 0. Box 1157 
Richmond, v A 23209 

/s/ Steven T. Foster 
Commissioner of Insurance 

VA. R. Doc. No. R94-226; Filed November 9, 1993, II:I9 a.m. 

...................... , .. AT RICHMOND, OCTOBER 22, 1993 

COMMONWEALTH OF VIRGINIA, ex reL 

STATE CORPORATION COMMISSION 

In the matter of 
adopting revised Rules Establishing 
Minimum Reserve Standards for 
Individual and Group Accident 
and Sickness Insurance Contracts 

CASE NO. INS930382 

ORDER ADOPTING REGULATION 

WHEREAS, by order entered herein August 4, 1993, the 
Commission ordered that a hearing be held in the 
Commission's Courtroom on October 21, 1993, for the 
purpose of considering the adoption of a regulation 
proposed by the Bureau of Insurance ("Bureau") entitled 
"Rules Establishing Minimum Reserve Standards for 
Individual and Group Accident and Sickness Insurance 
Contracts"; 

WHEREAS, the Commission conducted the aforesaid 
hearing where the Bureau appeared, by counsel, and 
recommended one substantive and several technical 
changes to the regulation and no interested party appeared 
to comment on the proposed regulation; and 

THE COMMISSION, having considered the record herein 
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and the recommendations of the Bureau, is of the opinion 
that the regulation should be adopted, as amended; 

THEREFORE, IT IS ORDERED that the regulation 
entitled "Rules Establishing Minimum Reserve Standards 
for Individual and Group Accident and Sickness Insurance 
Contracts" which is attached hereto and made a part 
hereof should be, and it is hereby, ADOPTED to be 
effective January l, 1994. 

AN ATTESTED COPY hereof shall be sent by the Clerk 
of the Commission to the Bureau of Insurance in care of 
Deputy Commissioner Alfred W. Gross, who shall forthwith 
give further notice of the adoption of the regulation by 
mailing a copy of this order together with a copy of the 
regulation to all insurance companies licensed to write life 
insurance or accident and sickness insurance in the 
Commonwealth of Virginia. 

Section 1. Purpose 

The purpose of this regulation is to set forth rules 
governing Reserve Standards for accident and sickness 
insurance policies which the Commission deems necessary 
to carry out the provisions of Sections 38.2-1311 and 
38.2-1314 of the Code of Virginia. 

Section 2. Authority 

This regulation is promulgated and adopted pursuant to 
and in accordance with the provisions of §§ 12.1-13, 
38.2-223, 38.2-1311 and 38.2-1314 of the Code of Virginia. 

Section 3. General 

A. Scope 

(1) These standards apply to all individual and group 
accident and sickness insurance coverages, except 
credit accident and sickness insurance coverages, 
provided by policies or contracts delivered or issued 
for delivery by any domestic, foreign or alien 
company licensed to transact the business of insurance 
in this Commonwealth. 

(2) When a company determines that adequacy of its 
accident and sickness insurance reserves requires 
reserves in excess of the minimum standards specified 
herein, such increased reserves shall be held and shall 
be considered the minimum reserves for that 
company. 

(3) With respect to any block of contracts, or with 
respect to a company's accident and sickness business 
as a whole, a prospective gross premium valuation is 
the ultimate test of reserve adequacy as of a given 
valuation date. Such a gross premium valuation will 
take into account, for contracts in force, in a claims 
status, or in a continuation of benefits status on the 
valuation date, the present value as of the valuation 
date of: all expected benefits unpaid, all expected 

expenses unpaid, and all unearned or expected 
premiums, adjusted for future premium increases 
reasonably expected to be put into effect. 

Such a gross premium valuation is to be performed 
whenever a significant doubt exists as to reserve 
adequacy with respect to any major block of 
contracts, or with respect to the company's accident 
and sickness business as a whole. In the event 
inadequacy is found to exist, immediate loss 
recognition shall be made and the reserves restored to 
adequacy. Adequate reserves (inclusive of claim, 
premium and contract reserves, if any) shall be held 
with respect to all contracts, regardless of whether 
contract reserves are required for such contracts 
under these standards. Whenever minimum reserves, 
as defined in these standards, exceed reserve 
requirements as determined by a prospective gross 
premium valuation, such minimum reserves remain 
the minimum requirement under these standards. 

B. Categories of Reserves 

The following sections of this regulation set forth 
minimum standards for three categories of accident and 
sickness insurance reserves: 

Section 4. Claim Reserves 

Section 5. Premium Reserves 

Section 6. Contract Reserves 

Adequacy of a comoany's accident and sickness 
insurance reserves is to be determined on the basis of all 
three categories combined. However, these standards 
emphasize the importance of determining appropriate 
reserves for each of the three categories separately. 

C. Appendices 

These standards contain two appendices which are an 
integral part of the standards, and one additional 
"supplementary" appendix which is not part of the 
standards as such, but is included for explanatory and 
illustrative purposes only. 

Appendix A. Specific mm1mum standards with respect 
to morbidity, mortality and interest, which apply to 
claim reserves according to year of incurral and to 
contract reserves according to year of issue. 

Appendix B. Glossary of Technical Terms used. 

Appendix C. (Supplementary) Waiver of Premium 
Reserves. 

Section 4. Claim Reserves 

A. General 
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(1) Claim reserves are required for all incurred but 
unpaid claims on all accident and sickness insurance 
policies. 

(2) Appropriate claim expense reserves are required 
with respect to the estimated expense of settlement of 
all incurred but unpaid claims. 

(3) All such reserves for prior valuation years are to 
be tested for adequacy and reasonableness along the 
lines of claim runoff schedules in accordance with the 
statutory financial statement including consideration of 
any residual unpaid liability. 

B. Minimum Standards for Claim Reserves 

(l) Disability Income 

(a) Interest. The maximum interest rate for claim 
reserves is specified in Appendix A. 

(b) Morbidity. Minimum standards with respect to 
morbidity are those specified in Appendix A except 
that, at the option of the company: 

(i) For claims with a duration from date of 
disablement of less than two years, reserves may be 
based on the company's experience, if such 
experience is considered credible, or upon other 
assumptions designed to place a sound value on the 
liabilities. 

(ii) For group disability income claims with a 
duration from date of disablement of more than two 
years but less than five years, reserves may, with 
the approval of the Commission, be based on the 
company's experience for which the company 
maintains underwriting and claim administration 
control. The request for such approval of a plan of 
modification to the reserve basis must include: 

- An analysis of the credibility of the experience; 

- A description of how all of the company's 
experience is proposed to be used in setting 
reserves; 

- A description and quantification of the margins to 
be included; 

- A summary of the financial impact that the 
proposed plan of modification would have had on 
the company's last filed annual statement; 

· A copy of the approval of the proposed plan of 
modification by the Commission or the chief 
insurance regulatory official of the company's state 
of domicile; and 

M Any other information deemed necessary by the 
Commission. 
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(c) Duration of Disablement. For contracts with an 
elimination period, the duration of disablement 
should be measured as dating from the time that 
benefits would have begun to accrue had there been 
no elimination period. 

(2) All Other Benefits 

(a) Interest. The maximum interest rate for claim 
reserves is specified in Appendix A. 

(b) Morbidity or other Contingency. The reserve 
should be based on the company's experience, if 
such experience is considered credible, or upon 
other assumptions designed to place a sound value 
on the liabilities. 

C. Claim Reserve Methods Generally 

Any generally accepted or reasonable actuarial method 
or combination of methods may be used to estimate all 
claim liabilities. The methods used for estimating liabilities 
generally may be aggregate methods, or various reserve 
items may be separately valued. Approximations based on 
groupings and averages may also be employed. Adequacy 
of the claim reserves, however, shall be determined in the 
aggregate. 

Section 5. Premium Reserves 

1217 

A. General 

(I) Unearned premium reserves are required for all 
contracts with respect to the period of coverage for 
which premiums, other than premiums paid in 
advance, have been paid beyond the date of valuation. 

(2) If premiums due and unpaid are carried as an 
asset, such premiums must be treated as premiums in 
force, subject to unearned premium reserve 
determination. The value of unpaid commissions, 
premium taxes, and -the cost of collection associated 
with due and unpaid premiums must be carried as an 
offsetting liability. 

(3) The gross premiums paid in advance for a period 
of coverage commencing after the next premium due 
date which follows the date of valuation may be 
appropriately discounted to the valuation date and 
shall be held either as a separate liability or, unless 
questioned by the Commission, as an addition to the 
unearned premium reserve which would otherwise be 
required as a minimum. 

B. Minimum Standards for Unearned Premium Reserves 

(1) The minimum unearned premium reserve with 
respect to any contract is the proMrata unearned 
modal premium that applies to the premium period 
beyond the valuation date. with such premium 
determined on the basis of: 
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(a) The valuation net modal premium on the 
contract reserve basis applying to the contract; or 

(b) The gross modal premium for the contract if no 
contract reserve applies. 

(2) However, in no event may the sum of the 
unearned premium and contract reserves for all 
contracts of the company subject to contract reserve 
requirements be less than the gross modal unearned 
premium reserve on all such contracts, as of the date 
of valuation. Such reserve shall never be less than the 
expected claims for the period beyond the valuation 
date represented by such unearned premium reserve, 
to the extent not provided for elsewhere. 

C. Premium Reserve Methods Generally 

When computing premium reserves, the company may 
employ suitable approximations and estimates including, 
but not limited to, groupings, averages and aggregate 
estimation. Such approximations or estimates should be 
tested periodically to determine their continuing adequacy 
and reliability. 

Section 6. Contract Reserves 

A. General 

(l) Contract reserves are required, unless otherwise 
specified in Section 6A(2), for: 

(a) All individual and group contracts with which 
level premiums are used; or 

(b) All individual and group contracts with respect 
to which, due to the gross premium pricing 
structure at issue, the value of the future benefits at 
any time exceeds the value of any appropriate 
future valuation net premiums at that time. The 
values specified in this Subparagraph (b) shall be 
determined on the basis specified in Section 6B. 

(2) Contracts not requiring a contract reser.ve are: 

(a) Contracts which cannot be continued after one 
year from issue; or 

(b) Contracts already in force before 
date of these standards for which 
reserve was required under the 
preceding standards. 

the effective 
no contract 
immediately 

(3) The contract reserve is in addition to claim 
reserves and premium reserves. 

( 4) The methods and procedures for contract reserves 
should be consistent with those claim reserves for any 
contract, or else appropriate adjustment must be made 
when necessary to assure provision for the aggregate 
liability. The definition of the date of incurral must be 

the same in both determinations. 

B. Minimum Standards for Contract Reserves 

(I) Basis 

(a) Morbidity or other Contingency. Minimum 
standards with respect to morbidity are those set 
forth in Appendix A. Valuation net premiums used 
under each contract must have a structure 
consistent with the gross premium structure at issue 
of the contract as this relates to advancing age of 
insured, contract duration and period for which 
gross premiums have been calculated. 

Contracts for which tabular morbidity standards are 
not specified in Appendix A shall be valued using 
tables established for reserve purposes by a 
qualified actuary and acceptable to the Commission. 

(b) Interest. The maximum interest rate is specified 
in Appendix A. 

(c) Termination Rates. Termination rates used in 
the computation of reserves shall be on the basis of 
a mortality table as specified in Appendix A except 
as noted in the following paragraph. 

Under contracts for which premium rates are not 
guaranteed, and where the effects of company 
underwriting are specifically used by policy duration 
in the valuation morbidity standard or for return of 
premium or other deferred cash benefits, total 
termination rates may be used at ages and durations 
where these exceed specified mortality table rates, 
but not in excess of the lesser of: 

(i) Eighty percent of the total termination rate used 
in the calculation of the gross premiums, or 

(ii) Eight percent. 

Where a morbidity standard specified in Appendix A 
is on an aggregate basis, such morbidity standard 
may be adjusted to reflect the effect of company 
underwriting by policy duration. The adjustments 
must be appropriate to the underwriting and be 
acceptable to the Commission. 

(d) Reserve Method. 

(i) For insurance except long-term care and return 
of premium or other deferred cash benefits, the 
minimum reserve is the reserve calculated on the 
two-year full preliminary term method; that is, 
under which the terminal reserve is zero at the first 
and also the second contract anniversary. 

(ii) For long-term care insurance, the mm1mum 
reserve is the reserve calculated on the oneDyear 
full preliminary term method. 
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(iii) For return of premium or other deferred cash 
benefits, the minimum reserve is the reserve 
calculated as follows: 

- On the one year preliminary term method if such 
benefits are provided at any time before the 
twentieth anniversary; 

- On the two year preliminary term method if such 
benefits are only provided on or after the twentieth 
anniversary. 

The preliminary term method may be applied only 
in relation to the date of issue of a contract. 
Reserve adjustments introduced later, as a result of 
rate increases, revisions in assumptions (e.g., 
projected inflation rates) or for other reasons, are 
to be applied immediately as of the effective date 
of adoption of the adjusted basis. 

(e) Negative Reserves. Negative reserves on any 
benefit may be offset against positive reserves for 
other benefits in the same contract, but the total 
contract reserve with respect to all benefits 
combined may not be less than zero. 

C. Alternative Valuation Methods and Assumptions 
Generally 

Provided the contract reserve on all contracts to which 
an alternative method or basis is applied is not less in the 
aggregate than the amount determined according to the 
applicable standards specified above, a company may use 
any reasonable assumptions as to interest rates, 
termination and/or mortality rates, and rates of morbidity 
or other contingency. Also, subject to the preceding 
condition, the company may employ methods other than 
the methods stated above in determining a sound value of 
its liabilities under such contracts, including, but not 
limited to the following: the net level premium method; 
the one-year full preliminary term method; prospective 
valuation on the basis of actual gross premiums with 
reasonable allowance for future expenses; the use of 
approximations such as those involving age groupings, 
groupings of several years of issue, average amounts of 
indemnity, grouping of similar contract forms; the 
computation of the reserve for one contract benefit as a 
percentage of, or by other relation to, the aggregate 
contract reserves exclusive of the benefit or benefits so 
valued; and the use of a composite annual claim cost for 
all or any combination of the benefits included in the 
contracts valued. 

D. Tests For Adequacy and Reasonableness of Contract 
Reserves 

Annually, an appropriate review shall be made of the 
company's prospective contract liabilities on contracts 
valued by tabular reserves, to determine the continuing 
adequacy and reasonableness of the tabular reserves giving 
consideration to future gross premiums. The company shall 
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make appropriate increments to such tabular reserves if 
such tests indicate that the basis of such reserves is no 
longer adequate; subject, however, to the minimum 
standards of Section 6B. 

In the event a company has a contract or a group of 
related similar contracts, for which future gross 
premiums will be restricted by contract, Commission 
regulation, or for other reasons, such that the future 
gross premiums reduced by expenses for 
administration, comm1sswns, and taxes will be 
insufficient to cover future claims, the company shall 
establish contract reserves for such shortfall in the 
aggregate. 

Section 7. Reinsurance 

Increases to, or credits against reserves carried, arising 
because of reinsurance assumed or reinsurance ceded, 
must be determined in a manner consistent with these 
minimum reserve standards and with all applicable 
provisions of the reinsurance contracts which affect the 
company's liabilities. 

Section 8. Severability 

If any provision in this regulation or the application 
thereof to any person or circumstance is held for any 
reason to be invalid, the remainder of the provisions in 
this regulation shall not be affected thereby. 

APPENDIX A. 

SPECIFIC STANDARDS FOR MORBIDITY, INTEREST 
AND MORTALITY 

I. MORBIDITY 

A. Minimum morbidity standards for valuation of 
specified individual contract accident and sickness 
insurance benefits are as follows: 

(1) Disability Income Benefits Due to Accident or 
Sickness. 

(a) Contract Reserves: 

Contracts issued on or after January 1, 1965 and 
prior to January 1, 1986: 
The 1964 Commissioners Disability Table (64 CDT). 

Contracts issued on or after January 1, 1994: 
The 1985 Commissioners Individual Disability Tables 
A (85C!DA); 
or 
The 1985 Commissioners Individual Disability Tables 
B (85CIDB). 

Contracts issued during 1986 through 1993: 
Optional use of either the 64CDT or the appropriate 
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1985 tables (85CIDA and/or 85CIDB). 

Each company shall elect, with respect to all 
individual contracts issued in any one statement 
year, whether it will use Tables A or Tables B as 
the minimum standard. The company may, however, 
elect to use the other tables with respect to any 
subsequent statement year. 

(b) Claim Reserves: 

The minimum morbidity standard in effect for 
contract reserves on currently issued contracts, as of 
the date the claim is incurred. 

(2) Hospital Benefits, Surgical Benefits and Maternity 
Benefits (Scheduled benefits or fixed time period 
benefits only). 

(a) Contract Reserves: 

Contracts issued on or after January 1, 1955, and 
before January 1, 1982: 
The 1956 Intercompany Hospital-Surgical Tables. 

Contracts issued on or after January I, 1982: 
The 1974 Medical Expense Tables, Table A, 
Transactions of the Society of Actuaries, Volume 
XXX, pg. 63. Refer to the paper (in the same 
volume, pg. 9) to which this table is appended, 
including its discussions, for methods of adjustment 
for benefits not directly valued in Table A: 
"Development of the 1974 Medical Expense 
Benefits," Houghton and Wolf. 

(b) Claim Reserves: 

No specific standard. See (5). 

(3) Cancer Expense Benefits (Scheduled benefits or 
fixed time period benefits only). 

(a) Contract Reserves: 

Contracts issued prior to January 1, 1986: 

Any tables established for reserve purposes by a 
qualified actuary and acceptable to the Commission 
provided, however that the 1974 Cancer Tables as 
published by Nelson & Warren, Inc. (74N&W Tables) 
shall not be used unless: 

(1) A qualified actuary renders an opinion annually in 
writing indicating that the use of such tables is 
appropriate and produces reserves which are based on 
credible experience or other assumptions designed to 
place a sound value on the insurer's liabilities; or 

(2) An additional reserve is held in addition to the 
reserve calculated pursuant to the 74N&W Tables, 
which additional reserve shall be based on the 

difference between the company's calculated reserve 
and the reserve which would be produced by use of 
the 1985 NAIC Cancer Claim Cost Tables (NAIC 
Tables) in an amount not less that the following: 

(i) As of 12/31/94: the additional reserve divided by 
three; and 

(ii) As of 12/31/95: two times the additional reserve 
divided by three; and 

(iii) As of 1/1/96 and all years thereafter: the full 
amount of reserve as required and calculated in 
accordance with the NAIC Tables. 

Contracts issued on or after January I, 1986: 

The NA!C Tables 

(b) Claim Reserves: 
No specific standard. See (5). 

( 4) Accidental Death Benefits. 

(a) Contract Reserves: Contracts issued on or after 
January I, 1965: 
The 1959 Accidental Death Benefits Table. 

(b) Claim Reserves: 

Actual amount incurred. 

(5) Other Individual Contract Benefits. 

(a) Contract Reserves: 

For all other individual contract benefits, morbidity 
assumptions are to be determined as provided in the 
reserve standards. 

(b) Claim Reserves: 

For all benefits other than disability, claim reserves 
are to be determined as provided in the standards. 

B. Minimum morbidity standards for valuation of 
specified group contract accident and sickness insurance 
benefits are as follows: 

(1) Disability Income Benefits Due to Accident or 
Sickness. 

(a) Contract Reserves: 

Contracts issued prior to January 1, 1994: 
The same basis, if any, as that employed by the 
company as of December 31, 1993; 

Contracts issued on or after January 1, 1994: 
The 1987 Commissioners Group Disability Income 
Table (87CGDT). 
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(b) Claim Reserves: 

For claims incurred on or after January 1, 1994: 
The 1987 Commissioners Group Disability Income 
Table (87CGDT); 

For claims incurred prior to January 1, 1994: 
Use of the 87CGDT is optional. 

(2) Other Group Contract Benefits. 

(a) Contract Reserves: 

For all other group contract benefits, morbidity 
assumptions are to be determined as provided in the 
reserve standards. 

(b) Claim Reserves: 

For all benefits other than disability, claim reserves 
are to be determined as provided in the standards. 

II. INTEREST 

A. For contract reserves the maximum interest rate is 
the maximum rate permitted by law in the valuation of 
whole life insurance issued on the same date as the 
accident and sickness insurance contract. 

B. For claim reserves on policies that require contract 
reserves, the maximum interest rate is the maximum rate 
permitted by law in the valuation of whole life insurance 
issued on the same date as the claim incurral date. 

C. For claim reserves on policies not requiring contract 
reserves, the maximum interest rate is the maximum rate 
permitted by law in the valuation of single premium 
immediate annuities issued on the same date as the claim 
incurral date, reduced by one hundred basis points. 

Ill. MORTALITY 

A. Except as provided in Subsection B, the mortality 
basis used shall be according to a table (but without use 
of selection factors) permitted by law for the valuation of 
whole life insurance issued on the same date as the 
accident and sickness insurance contract. 

B. Other mortality tables adopted by the NAIC and 
promulgated by the Commission may be used in the 
calculation of the minimum reserve if appropriate for the 
type of benefits and if approved by the Commission. The 
request for such approval must include the proposed 
mortality table and the reason that the standard specified 
in Subsection A is inappropriate. 

APPENDIX B. 

GLOSSARY OF TECHNICAL TERMS USED 

As used in this valuation standard, the following terms 
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have the following meaning: 

ANNUAL-CLAIM COST. The net annual cost per unit of 
benefit before the addition of expenses, including claim 
settlement expenses, and a margin for profit or 
contingencies. For example, the annual claim cost for a 
$100 monthly disability benefit, for a maximum disability 
benefit period of one year, with an elimination period of 
one week, with respect to a male at age 35, in a certain 
occupation might be $12, while the gross premium for this 
benefit might be $18. The additional $6 would cover 
expenses and profit or contingencies. 

CLAIMS ACCRUED. That portion of claims incurred on or 
prior to the valuation date which result in liability of the 
company for the payment of benefits for medical services 
which have been rendered on or prior to the valuation 
date, and for the payment of benefits for days of 
hospitalization and days of disability which have occurred 
on or prior to the valuation date, which the company has 
not paid as of the valuation date, but for which it is 
liable, and will have to pay after the valuation date. This 
liability is sometimes referred to as a liability for 
"accrued" benefits. A claim reserve, which represents an 
estimate of this accrued claim liability, must be 
established. 

CLAIMS REPORTED. When a company has been informed 
that a claim has been incurred, if the date reported is on 
or prior to the valuation date, the claim is considered as a 
reported claim for annual statement purposes. 

CLAIMS UNACCRUED. That portion of claims incurred on 
or prior to the valuation date which result in liability of 
the company for the payment of benefits for medical 
services expected to be rendered after the valuation date, 
and for benefits expected to be payable for days of 
hospitalization and days of disability occurring after the 
valuation date. This liability is sometimes referred to as a 
liability for unaccrued benefits. A claim reserve, which 
represents an estimate of the unaccrued claim payments 
expected to be made (which may or may not be 
discounted with interest), must be established. 

CLAIMS UNREPORTED. When a company has not been 
informed, on or before the valuation date, concerning a 
claim that has been incurred on or prior to the valuation 
date, the claim is considered as an unreported claim for 
annual statement purposes. 

DATE OF DISABLEMENT. The earliest date the insured is 
considered as being disabled under the definition of 
disability in the contract, based on a doctor's evaluation or 
other evidence. Normally this date will coincide with the 
start of any elimination period. 

ELIMINATION PERIOD. A specified number of days, 
weeks, or months starting at the beginning of each period 
of loss, during which no benefits are payable. 

GROSS PREMIUM. The amount of premium charged by 
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the company. It includes the net premium (based on 
claim-cost) for the risk, together with any loading for 
expenses, profit or contingencies. 

GROUP INSURANCE. The term group insurance includes 
blanket insurance and franchise insurance and any other 
forms of group insurance. 

LEVEL PREMIUM. A premium calculated to remain 
unchanged throughout either the lifetime of the policy, or 
for some shorter projected period of years. The premium 
need not be guaranteed; in which case, although it is 
calculated to remain level, it may be changed if any of 
the assumptions on which it was based are revised at a 
later time. 

Generally, the annual claim costs are expected to increase 
each year and the company, instead of charging premiums 
that correspondingly increase each year, charges a 
premium calculated to remain level for a period of years 
or for the lifetime of the contract. In this case the benefit 
portion of the premium is more than needed to provide 
for the cost of benefits during the earlier years of the 
policy and less than the actual cost in the later years. The 
building of a prospective contract reserve is a natural 
result of level premiums. 

LONG-TERM CARE INSURANCE. Any insurance policy or 
rider advertised, marketed, offered or designed to provide 
coverage for not less than twelve (12) consecutive months 
for each covered person on an expense incurred, 
indemnity, prepaid or other basis; for one or more 
necessary or medically necessary diagnostic, preventive, 
therapeutic, rehabilitative, maintenance or personal care, 
mental health or substance abuse services provided in a 
setting other than an acute care unit of a hospital. Such 
term also includes a policy or rider which provides for 
payment of benefits based upon cognitive impairment or 
the loss of functional capacity. Long-term care insurance 
may be issued by insurers; fraternal benefit societies; 
health services plans; health maintenance organizations; 
cooperative non-profit life benefit companies or mutual 
assessment life, accident and sickness insurers or any 
similar organization to the extent it is otherwise authorized 
to issue life or accident and sickness insurance. Long-term 
care insurance shall not include any insurance policy 
which is offered primarily to provide basic Medicare 
supplement coverage, basic hospital expense coverage, 
basic medical-surgical expense coverage, hospital 
confinement indemnity coverage, major medical expense 
coverage, disability income or related asset-protection 
coverage, accident only coverage, specified disease or 
specified accident coverage, or limited benefit health 
coverage. 

MODAL PREMIUM. This refers to the premium paid on a 
contract based on a premium term which could be annual, 
semi-annual, quarterly, monthly, or weekly. Thus if the 
annual premium is $100 and if, instead, monthly premiums 
of $9 are paid then the modal premium is $9. 

NEGATIVE RESERVE. Normally the terminal reserve is a 
positive value. However, if the values of the benefits are 
decreasing with advancing age or duration it could be a 
negative value, called a negative reserve. 

PRELIMINARY TERM RESERVE METHOD. Under this 
method of valuation the valuation net premium for each 
year falling within the preliminary term period is exactly 
sufficient to cover, the expected incurred claims of that 
year, so that the terminal reserves will be zero at the end 
of the year. As of the end of the preliminary term period, 
a new constant valuation net premium (or stream of 
changing valuation premiums) becomes applicable such 
that the present value of all such premiums is equal to 
the present value of all claims expected to be incurred 
following the end of the preliminary term period. 

PRESENT VALUE OF AMOUNTS NOT YET DUE ON 
CLAIMS. The reserve for "claims unaccrued" (see 
definition), which may be discounted at interest. 

RESERVE. The term "reserve" is used to include all items 
of benefit liability, whether in the nature of incurred 
claim liability or in the nature of contract liability relating 
to future periods of coverage, and whether the liability is 
accrued or unaccrued. A company under its contracts 
promises benefits which result in: 

(a) Claims which have been incurred, that is, for 
which the company has become obligated to make 
payment, on or prior to the valuation date. On these 
claims, payments expected to be made after the 
valuation date for accrued and unaccrued benefits 
are liabilities of the company which should be 
provided for by establishing claim reserves; or 

(b) Claims which are expected to be incurred after 
the valuation date. Any present liability of the 
company for these future claims should be provided 
for by the establishment of contract reserves and 
unearned premium reserves. 

TERMINAL RESERVE. This is the reserve at the end of a 
contract year, and is defined as the present value of 
benefits expected to be incurred after that contract year 
minus the present value of future valuation net premiums. 

UNEARNED PREMIUM RESERVE. This reserve values 
that portion of the premium paid or due to the insurer 
which is applicable to the period of coverage extending 
beyond the valuation date. Thus if an annual premium of 
$120 was paid on November 1, $20 would be earned as of 
December 31 and the remaining $100 would be unearned. 
The unearned premium reserve could be on a gross basis 
as in this example, or on a valuation net premium basis. 

VALUATION NET MODAL PREMIUM. This is the modal 
fraction of the valuation net annual premium that 
corresponds to the gross modal premium in effect on any 
contract to which contract reserves apply. Thus if the 
mode of payment in effect is quarterly, the valuation net 
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modal premium is the quarterly equivalent of the 
valuation net annual premium. 

APPENDIX C. 

RESERVES FOR WAIVER OF PREMIUM 

(Supplementary explanatory material) 

Wajver of premium reserves involve several special 
considerations. First. the disability valuation tables 
promulgated by the NAIC are based on exposures that 
include contracts on premium waiver as in-force contracts. 
Hence, contract reserves based on these tables are NOT 
reserves on "active lives" but rather reserves on contracts 
"in force." This is true for the 1964 CDT and for both the 
1985 CIDA and CIDB tables. 

Accordingly, tabular reserves using any of these tables 
should value reserves on the following basis: 

Claim reserves should include reserves for premiums 
expected to be waived, valuing as a minimum the 
valuation net premium being waived. 

Premium reserves should include contracts on 
premium waiver as in-force contracts, valuing as a 
minimum the unearned modal valuation net premium 
being waived. 

Contract reserves should include recognition of the 
waiver of premium benefit in addition to other 
contract benefits provided for, valuing as a minimum 
the valuation net premium to be waived. 

If a company is, instead, valuing reserves on what is 
truly an active life table, or if a specific valuation table is 
not being used but the company's gross premiums are 
calculated on a basis that includes in the projected 
exposure only those contracts for which premiums are 
being paid, then it may not be necessary to provide 
specifically for waiver of premium reserves. Any company 
using such a true "active life" basis should carefully 
consider, however, whether or not additional liability 
should be recognized on account of premiums waived 
during periods of disability or during claim continuation. 

VA.R. Doc. No. R94-227; Filed November 9, 1993, 11:19 a.m. 
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FINAL REGULATIONS 

MARINE RESOURCES COMMISSION 

NOTICE: The Marine Resources Commission is exempted 
from the Administrative Process Act (§ 9-6.14:4.1 of the 
Code of Virginia); however, it is required by § 9-6.14:22 B 
to publish all final regulations. 

Title of Regulation: VR 450-01-0043. Pertaining to the 
Taking of Black Drum. 

Statutory Authority: §§ 28.2-201 and 28.2-204.1 of the Code 
of Virginia. 

Effective Date: January 1, 1994. 

Preamble: 

This regulation establishes management measures for 
the black drum fishery designed to cap current 
harvests, minimize conflicts between user groups, 
provide accurate commercial fishery data, and protect 
black drum until they reach sexual maturity. 

VR 450-01-0043. Pertaining to the Taking of Black Drum. 

§ 1. Authority, prior regulation, effective date. 

A. This regulation is promulgated pursuant to the 
authority contained in §§ ~ aHtl 28.1 23.2 28.2-201 and 
28.2·204.1 of the Code of Virginia. 

B. This regulation amends VR 450·01·0043, "Pertaining to 
the Taking of Black Drum," which was promulgated on 
May&, !981 March 1, 1992 . 

C. The effective date of this regulation is - -I, ~ 
January 1, 1994 . 

§ 2. Definitions. 

A. Black Drum: Any fish of the species Pogonias cromis. 

B. Commercial Harvest: Any black drum taken from the 
tidal waters of Virginia by any harvesting method, 
including hook-and-line, and sold. 

§ 3. Purpose. 

The purpose of this regulation is to limit black drum 
harvest to levels over the last 10 years in order to prevent 
overfishing. A management area with time restrictions is 
also designated to reduce conflicts between recreational 
and commerical fishermen that concentrate on drum 
fishing grounds in the Lower Bay. The regulation also 
provides for the collection of management information for 
the black drum commercial fishery. Additionally, a 
minimum size limit is imposed to provide protection of 
black drum until they reach sexual maturity. Limited entry 
in the commercial fishery is implemented to prevent 

overcapitalization and to improve economic benefits to the 
recent full-time participants in the future. 

§ 4. Commercial harvest quota. 

During any calendar year, the total allowable sum of 
commercial harvest of black drum from Virginia tidal 
waters shall be 120,000 pounds of whole fish. At such time 
as the total harvest of black drum reaches 120,000 pounds, 
it shall be unlawful for any person to take, catch, or land 
any black drum by any method for commercial purposes. 

§ 5. Daily bag limits on hook and line harvests. 

A. It shall be unlawful for any person using hook and 
line, rod and reel, or hand line to take or catch from 
Virginia tidal waters more than one black drum per day. 
Any black drum taken after the bag limit of one has been 
reached shall be returned to the water immediately. 

B. When fishing from any boat or vessel, the daily bag 
limit shall be equal to the number of persons on board 
the vessel. Retention of the legal number of black drum is 
the responsibility of the vessel operator or owner. 

§ 6. Special management area/time retrictions. 

It shall be unlawful for any person to place, set, or fish 
gill nets or !ratlines from 7 a.m. to 8:30 p.m. of each day 
for the period of May 1 to June 7, dates inclusive, in !lie 
!ewer; easleffl in the southeastern portion of the 
Chesapeake Bay in the area bounded by a line drawn 
from the Cape Charles Jetty to the 6-8 36A Buoy to the 
RN-28 Buoy, south along the Baltimore Channel to the 
Fourth Island of the Chesapeake Bay Bridge Tunnel, then 
north along Chesapeake Bay Bridge Tunnel to Fisherman's 
Island then tweF north along the cost, returning to the 
Cape Charles Jetty. 

§ 7. Minimum size limit. 

A. It shall be unlawful for any person to take, catch, or 
possess any black drum less than 16 inches in total length. 

B. Total length shall be measured in a straight line from 
the tip of the nose to the tip of the tail. 

§ 8. Commercial harvest permits required. 

A. It shall be unlawful for any J!efSOO registered 
commercial fisherman to take & , catch aru:l- , sell , or 
possess black drum without first having obtained a Black 
Drum Harvesting and Selling Permit from the Marine 
Resources Commission. Such permit shall be completed in 
full by the permittee and a copy kept in the possession of 
the permittee while fishing and selling black drum. 
Permits shall only be issued to applicants meeting the 
following criteria: 

1. The applicant shall be a registered commercial 
fisherman and shall have held a Black Drum Permit 
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in at least one year from 1988 to 1993; 

2. The applicant shall have documented catch of black 
drum in at least one year for which a Black Drum 
Permit was held from 1988 to 1993; and 

3. The applicant shall have reported, in accordance 
with this regulation, any black drum fishery activity in 
1992 and 1993, if a Black Drum Permit was held in 
those years. 

B. II sl1all be l!Hlawml !er aey JlefS"fr; fifm; '* 
eer~eratien !<> buy aey Blaelf - fFem !be harvester 
wi!ftel!! first llaviHg eb!aiHed a Blaelt Brtim BllyiHg Perffiit 
fFem !be Mftrlfte Resel!rees CemmissieH. £Hell permit sl1all 
be eem~leted in !'ftll l>y !be permittee aH<I a eepy lrejl! in 
~essessieH ef !be ~ermittee while bl!yiRg Blaelf tlr!iffr. The 
commission may grant exceptions to the limited entry 
criteria listed in subsection A of this section based upon 
scientific, economic, biological, sociological, and hardship 
factors. Any person requesting an exception shall provide 
in writing an explanation for exception and all pertinent 
information relating to the criteria in subsection A of this 
section. All exception requests must be received by the 
commission prior to March 1 of the year for which a 
permit is requested. 

C. Awj JlefS"fr; Hrffi & ear~eratieH !lla! lias Blaelf -
in passessieH wi!ll !be iR!ea! !<> sell fflliS! ei!ber be a 
permitted harvester & buyer; ar fflliS! be able !<> 
demonstrate !lla! !llase !islt were imparted fFem ott! ef !be 
slate & ~urehased fFem a permitted buyer & seller. It 
shall be unlawful for any person, firm, or corporation to 
buy any black drum from the harvester without first 
having obtained a Black Drum Buying Permit from the 
Marine Resources Commission. Such permit shall be 
completed in full by the permittee and a copy kept in 
possession of the permittee while buying black drum. 

D. Any person, firm or corporation that has black drum 
in possession with the intent to sell must either be a 
permitted harvester or buyer, or must be able to 
demonstrate that those fish were imported from another 
state or purchased from a permitted buyer or seller. 

§ 9. Mandatory reporting of commercial harvest. 

A. Commercial harvesters and buyers of black drum 
shall report daily harvest information on forms to be 
provided by the commission. Such information shall 
include, but is not limited to, the number of fish, their 
weight, location of harvest, method of capture and the 
buyer's and seller's permit identification number. Such 
reports shall be completed in full and shall be submitted 
to the commission on a weekly basis. 

B. Buyers of black drum imported from out of state 
shall also report the amount of black drum imported on 
the forms provided by the commission. 

C. Marine Resources Commission personnel may also 
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collect biological information from black drum 
accumulated at the place of business of commercial 
buyers. Such sampling shall be done with the cooperation 
of the buyers and in a manner which will not inhibit 
normal business operations. 

§ 10. Penalty. 

As set forth in § ~ 28.2-903 of the Code of Virginia, 
any person, firm, or corporation violating any provision of 
this regulation shall be guilty of a Class } 3 misdemeanor. 
In addition, those in violation shall forfeit their Black 
Drum Harvesting or Buying Permit and its privileges. 

/s/ William S. Pruitt 
Commissioner 

VA.R. Doc. No. R94·203; Filed November 5, 1993, 4:15 p.m. 

******** 

Title Q1 Regulation: VR 450-01-0094. Pertaining to Summer 
Flounder Quotas. 

Statutory Authority: § 28.2-201 of the Code of Virginia. 

Effective Dates: October 31, 1993, through December 31, 
1993. 

Preamble: 

This regulation modifies the summer flounder 
commercial harvest quota established by VR 
450-01-0081 for the period October I, 1993, through 
December 31, 1993. 

VR 450-01-0094. Pertaining to Summer Flounder Quotas. 

§ I. Authority, prior regulation, effective date, termination 
date. 

A. This regulation is promulgated pursuant to the 
authority contained in § 28.2-201 of the Code of Virginia. 

B. VR 450-01-0081, "Pertaining to Summer Flounder" 
establishes harvest quotas, trip limits, minimum size limits 
and daily bag limits and is hereby amended by this 
regulation. 

C. The effective date of this regulation is October 31, 
1993. 

D. This regulation shall terminate on January I, 1994. 

§ 2. Purpose. 

The purpose of this regulation is to adjust the fourth 
quarter commercial harvest quota for summer flounder by 
shifting unharvested inshore quota to the offshore quota 
and by adding transfers of quota from other Atlantic Coast 
states. 
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§ 3. Commercial harvest quotas. 

A. The commercial harvest of summer flounder from 
Virginia tidal waters for the period of January 1, 1993, 
through December 31, 1993, shall be limited to 161,442 
pounds. 

B. During the period of October 1, 1993, through 
December 31, 1993, landings of summer flounder harvested 
outside of Virginia waters shall be limited to 545,423 
pounds plus any transfers of summer flounder quota from 
any other Atlantic Coast state as authorized by the 
provisions of the Summer Flounder Fishery Management 
Plan, Amendment 4. 

js/ William A. Pruitt 
Commissioner 

VA.R. Doc. No. R94-202; Filed November 5, 1993, 4:13 p.m. 

******** 

Title Qf Regulation: VR 450-01-0096. Pertaining to 
Nonresident Harvesters License Fee. 

Statutory Authority: § 28.2-227 of the Code of Virginia. 

Effective Date: January 1, 1994. 

Preamble: 

This regulation establishes a nonresident harvesters 
license tee tor any nonresident desiring to take or 
catch marine fish, crabs, or any other seafood, except 
oysters, clams, or other mollusks, from the tidal 
waters of the Commonwealth, for which a license is 
required. 

VR 450-01-0096. Pertaining to Nonresident Harvesters 
License Fee. 

§ I. Authority, effective date. 

A. This regulation is promulgated pursuant to the 
authority contained in § 28.2-227 of the Code of Virginia. 

B. The effective date of this regulation is January I, 
1994. 

§ 2. Purpose. 

The purpose of this regulation is to establish the fee for 
the nonresident harvesters license. 

§ 3. Fee established. 

The fee for the nonresident harvesters license shall be 
$350. 

§ 4. Exceptions. 

The nonresident harvesters license shall not be required 
for persons licensed to fish with saltwater recreational 
licenses required under §§ 28.2-302.1 through 28.2-302.9 of 
the Code of Virginia. 

§ 5. Penalty. 

Penalties for violations of this regulation are prescribed 
in §§ 28.2-225 and 28.2-227 E of !be Code of Virginia. 

Is/ William A. Pruitt 
Commissioner 

VA.R. Doc. No. R94-204; Filed November 5, 1993, 4:14 p.m. 

******** 
Title Qf Regulation: VR 450-01-0097. Pertaining to the 
Snagging of Fish. 

Statutory Authority: § 28.2-201 of the Code of Virginia. 

Effective Date: November I, 1993. 

Preamble: 

This regulation prohibits the snagging of fish for !be 
purpose of reducing snag-and-release injuries and 
mortalities, and to preserve the public safety. 

VR 450-01-0097. Pertaining to the Snagging of Fish. 

§ I. Authority, effective date. 

A. This regulation is promulgated pursuant to the 
authority contained in § 28.2-201 of !be Code of Virginia. 

B. The effective date of this regulation is November I, 
1993. 

§ 2. Purpose. 

The purpose of Ibis regulation is to reduce snagging 
injuries and mortalities to finfish in Virginia waters, and to 
preserve the public safety by prohibiting the practice of 
snagging. 

§ 3. Snagging prohibited. 

It shall be unlawful for any person to take or to attempt 
to take any finfish by means of snagging. 

§ 4. Penalty. 

As set forth in § 28.2-903 of the Code of Virginia, any 
person violating any provision of this regulation shall be 
guilty of a Class 3 misdemeanor. 

jsj William A. Pruitt 
Commissioner 

VA.R. Doc. No. R94-205; Filed November 5, 1993, 4:18 p.m. 
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GOVERNOR 

GOVERNOR'S COMMENTS ON PROPOSED 
REGULATIONS 

(Required by § 9-6.12:9.1 of the Code of Virginia) 

VIRGINIA ASBESTOS LICENSING BOARD 

Title of Regulation: VR 137-01-1. Public Participation 
Guidelines. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: November 3, 1993 

VA.R. Doc. No. R94-197; Filed November 9, 1993, 10:58 a.m. 

STATE EDUCATION ASSISTANCE AUTHORITY 

Title of Regulation: VR 275-01-1. Regulations Governing 
Virginia Administration of the Federally Guaranteed 
Student Loan Programs. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: November 5, 1993 

VA.R. Doc. No. R94·213; Filed November 8, 1993, 4:08 p.m. 

BOARD FOR GEOLOGY 

Title of Regulation: VR 335-01-1. Public Participation 
Guidelines (REPEAL), 

Title of Regulation: VR 335-01-1:1. Public Participation 
Guidelines. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: November 3, 1993 
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VA.R. Doc. No. R94-198; Filed November 5, 1993, 10:38 a.m. 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT (BOARD OF) 

Title of Regulation: VR 394-01-1. Public Participation 
Guidelines. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: November 3, 1993 

VA.R. Doc. No. R94-200; Filed November 5, 1993, 10:58 a.m. 

******** 

Title of Regulation: VR 394-01-2. Virginia Certification 
Standards. 

Governor's Comment: 

I do not object to the initial draft of these regulations 
with the exception of the provisions on appeals by 
applicants. It is necessary for applicants to have the 
opportunity to appeal decisions on their certification which 
they feel are in error. While the Code does not give the 
agency statutory authority to hear appeals, the 1994 
General Assembly should amend the Code to do just that. 
I reserve the right to comment on the final package, 
including any changes made as a result of public hearings 
and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: November 3, 1993 

VA.R. Doc. No. R94-201; Filed November 5, 1993, 10:58 a.m. 

******** 

Title of Regulation: VR 394-01-4. Virginia Amusement 
Device Regulations. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: November 3, 1993 
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Governor 

VA.R. Doc. No. R94-l99; Filed November 5, 1993, 10:58 a.m. 

******** 

Title of Regulation: VR 394-01-6. Virginia Statewide Fire 
Prevention Code. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package. including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: November 3. 1993 

VA.R Doc. No. R94-2l0; Filed November 8, 1993, 4:08 p.m. 

******** 

Title of Regulation: VR 394-01-21. Virginia Uniform 
Statewide Building Code, Volume I - New Construction 
Code. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

jsj Lawrence Douglas Wilder 
Governor 
Date: November 5, 1993 

VA.R. Doc. No. R94-212; Filed November 8, 1993, 4:08 p.m. 

Title of Regulation: 
Statewide Building 
Maintenance Code. 

Governor's Comment: 

******** 

VR 394-01-22. Virginia 
Code, Volume II 

Uniform 
Building 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: November 5, 1993 

VA.R. Doc. No. R94-2ll; Filed November 8, 1993, 4:08 p.m. 

BOARD OF MEDICINE 

Title of Regulation: VR 465-02-I. Regulations Governing 

the Practice of Medicine, Osteopathy, Podiatry, 
Chiropractic, Clinical Psychology and ·Acupuncture. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: October 27, 1993 

V A.R. Doc. No. R94-193; Filed October 29, 1993, 3:16 p.m. 

******** 

Title of Regulation: VR 465-05-1. Regulations Governing 
the Practice of Physicians' Assistants. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: October 28, 1993 

V A.R. Doc. No. R94-190; Filed October 29, 1993, 3:15 p.m. 

******** 

Title of Regulation: VR 465-08-1. Regulations for 
Certification of Occupational Therapists. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: October 31, 1993 

VA.R. Doc. No. R94-189; Filed November 2, 1993, 3:27 p.m. 

******** 

Title of Regulation: VR 465-11-I. Licensed Acupuncturists. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 
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/s/ Lawrence Douglas Wilder 
Governor 
Date: October 28, 1993 

VA.R. Doc. No. R94-191; Filed October 29, 1993, 3:16 p.m. 

BOARD OF NURSING 

Title of Regulation: VR 495-01-1. Board of Nursing 
Regulations. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: October 28, 1993 

VA.R. Doc. No. R94·192; Filed November 4, 1993, 9:57 a.m. 

BOARD OF PSYCHOLOGY 

Title o! Regulation: VR 565-0l-2. Regulations Governing 
the Practice of Psychology. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

jsj Lawrence Douglas Wilder 
Governor 
Date: November 5, 1993 

VA.R. Doc. No. R94-214; Filed November 8, 1993, 4:08p.m. 

BOARD FOR PROFESSIONAL SOIL SCIENTISTS 

Title of Regulation: VR 627-01-1. Public Participation 
Guidelines (REPEAL). 

Title of Regulation: VR 627-01-1:1. Public Participation 
Guidelines. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

jsj Lawrence Douglas Wilder 
Governor 
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Governor 

Date: November 5, 1993 

VA.R. Doc. No. R94-215; Filed November 8, 1993, 4:08 p.m. 
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HJR 593: Study of Crime 
and Violence Prevention 
through Community 
Economic Stimulation 
and Development 

October 7, 1993, Alexandria 

At this subcommittee's fourth public hearing, oilicials from 
United Commrmity Ministries (UCM), Gum Springs Commu
nity Development C<nporation, and the Alexandria Economic 
Development Program detailed innovative approaches taken in 
their communities to fight crime and violence and to increase 
economic opportunities for low-income resident'> in blighted 
and depressed urban areas. 

Community Initiatives 

Several UCM programs, such as NEW YOU, ACTS, and 
:M:icrocntcrprises, were presented as examples of community 
partnerships that allow the working poor to take advantage of job 
training opportunities. The Microenterprise project encourages 
low-income residents of southern Fairt3x County to begin small
scale, infOrmal enterprises. The program provides training, 
technical assistance, counseling, mentoring, and access to fi
nancing for participating clients. Tills project desperately needs 
state tax credits to encourage equipment donations and state 
grants for revolving start-up loans to give microcntrepreneurs 
technical assistance and support services. 

ACTS is a free adult computer training school taught by 
volunteers. Graduates, who otherv.,rise would be woefully lack
ing in computer skills, are referred to job opportunities. NEW 
YOU is a nationally recognized seven-month program that 
serves to enhance the self-esteem of economically disadvantaged 
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youth. Other programs are directed specifically to young, black 
females. Also, an Afro-American monitoring advisory counsel 
has been established. 

An Alexandria city official outlined findings of a city report 
that reviewed the reasons for youth conflict and violence. This 
report placed much of the blame for youth violence on unemploy
ment, inadequate parental controls, racial ditierences, and the 
lack of adequate educational opportunities. The report stressed 
the need for appropriate job and skill training and more oppor
tunities for youth to vent their frustrations through counseling 
and discussion groups. The shortage of quality training and 
monitoring programs was found to result in drug abuse, teen 
pregnancy and alcoholism, juvenile delinquency, and physical 
violence. 

Alexandria has beglill two summer programs for youth in an 
attempt to prevent violence before it occurs and provide deprived 
young people an opportunity to participate in a program of self
help and education. Funding is desperately needed to enable 
these programs to operate year round. 

During a discussion by subcommittee members, Chairman 
Hall informed those present that each incarcerated juvenile costs 
the Commonwealth $36,000 yearly. Eighty percent of our 
prison population are school drop outs. 

Legislative Proposals 

Subcommittee staff briefly reviewed recommendations by a 
group composed of staff, citizen subcommittee members, and 
representatives from various cities which met on September 22. 
This group recommended that legislation be drafted to: 
1. Grant "spot" eminent domain powers to localities outside 
designated redevelopment areas. 
2. Expand eminent domain powers oflocalities to allow condem
nation of public nuisances in redevelopment areas (for example, 
where vacant properties are used for illegal drug activities). 
3. Enhance the likelihood that localities will receive clear title 
to acquire abandoned property by restructuring pre-sale lienor 
notice requirements and by reducing from two years to 90 days 
the period during which lien holders or persons with title claims 
may file an appeal in the tax sale process. 
4. Amend Virginia's enterprise zone enabling legislation to 
make the Commonwealth eligible for additional funding that 
will otherwise be lost. 
5. Raise the grantor's tax by five cents per $100 in all real estate 
transactions to provide state financial assistance for rehabilita
tion of blighted areas. 

The study group also recommended support for two proposals 
by the Governor's Commission on Violent Crime pertaining to 
crime prevention through environmental design and a recom
mendation that each locality establish a Community Crime 
Prevention Committee. The study group also suggested that the 
Virginia Housing Study Commission Subcormnittee on Blighted 
and Deteriorated Housing in Virginia (HJR 489) be encouraged 
to continue its review of (i) potential changes in Virginia's 

Vol. 10, Issue 5 

delinquent tax sale process and (ii) the feasibility of a reduction 
from three years to one year in the period of time before which 
a bill in equity may be filed for a tax lien on abandoned prup~l t_:. 

The subcommittee concluded its meeting \Vith a tour ofUnited 
Community Ministries and the MurryGate Housing Project. 

A final work session will be held in mid-November to revie·w 
draft legislation. 

The Honorable Franklin P. Hall, Chairman 
Legislative Services contact: Oscar R. Brinson 

HJR 645: Joint Subcommittee 
Studying the Mine Safety 
Law of 1966 

October 6, 1993, Richmoud 

The joint subcommittee continued to address fundamental 
policy issues relating to mine safety legislation. At its sixth 
business meeting, the members made recommendations regard
ing licensing, mine inspections, and complaint procedures 

Inspection Responsibilities for Mineral Mines 

Previous testimony before the joint subcommittee indicated 
that the Virginia Department of Mines, Minerals and Energy 
(DMl'vffi) inspects approximately 500 mineral mines, and the 
federal Mine Safety and Health Administration (MSHA) in
spects approximately 200 non-coal sites. Staff presented sub
committee members with possible explanations for the 300 sites 
inspectcdbyDM:NIEbutnotbyMSHA. As many as 143 ofthese 
sites are not inspected by MSIIA because they are classified as 
surface nonproducing mines. While MSHA inspectors do not 
inspect surface nonproducing mines, these mines are required 
to be inspected by DMI.VIE inspectors twice annually if they are 
licensed by the Commonwealth. Current Virginia law does not 
require that a mine be producing in order to hold a license. A 
small number of inactive sites are sites that are pending release 
oftheir reclamation bond, which is held for two growing seasons 
following the completion of revegetation work. 

Neither DMME nor MSHA inspects sites classified as borrow 
pits. Staff presented the Excavation Activity Evaluation Chart 
used by DM:NIE in determining whether a site qualifies as a mine 
and is therefore subject to the Mine Safety Law's inspection 
requirements. The criteria applied by Dl\.!flVfE include, among 
other things, whether the extracted material is used for bulk 
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rather than its intrinsic qualities, whether it is processed before 
use, and whether it is sold commercially. These same criteria are 
used by MSHA in determining if a site is under MSHAorOSHA 
jurisdiction. The definition of a borrow pit used by the state and 
federal agencies therefore does not explain the difference in the 
number of sites each agency regulates. However, a determina
tion of whether a particular site constitutes a mineral mine or a 
borrow pit may vary because these criteria may be applied 
differently by individual DMME and MSHA inspectors. 

Licensing Provisions for Coal and Mineral Mines 

The Mine Safety Law currently provides that a license to 
operate a coal mine may be revoked or denied if the holder or 
applicant has been convicted of tampering with a methane 
monitor or possessing smoking materials in an underground 
coal mine. The joint subcommittee recommended that the 
purpose of a mine license should be shifted from only collecting 
administrative information and raising revenue to requiring 
that a set oflegal requirements be satisfied as a condition for the 
right to undertake mining. The subcommittee discussed the 
necessity of changing the current law in light of the Wise County 
Circuit Court's recent issuance of a default decree enjoining an 
individual from operating any mine in Virginia. The defendant 
had been cited for numerous violations of the Mine Safety Law, 
and the court based its decision on his demonstrated wanton 
disregard of the law. 

Current Virginia law also provides that licenses are issued for 
mines, and not for mine operators. Though a mine license must 
identity its operator, holding an operator's license is not a 
prerequisite to obtaining a mine license. The members agreed 
to continue licensing mines only, though they asked staff to 
develop options for the definition of an operator. 

A related set of decisions addressed the types of information 
that should be included in a mine license application. Currently, 
applicants must provide administrative information, an annual 
map, and an annual report. The members concurred that, in 
addition to the currently provided data, applicants should supply 
information regarding persons with overall business responsi
bility for the mine's operations, information regarding key 
personnel and emergency contacts, and information necessary 
to make risk assessments. 

The majority of members adopted a recommendation that 
mine licenses should be revoked or denied for a pattern of willful 
violations of the Mine Safety Law that result in imminent 
danger. The subcommittee also recommended that decisions to 
revoke or deny a license should be made by the chief (if a coal 
mine) or the director of the Division of Mineral Mining (if a 
mineral mine). Appeals of decisions to revoke or deny a mine 
license should be made directly to court. 

The consensus of the joint subcommittee is that the existing 
requirement of an annual license fee should be maintained. The 
members also decided that the amount of the annual fee should 
be kept at current levels ~ $7 5 for a mine license for coal mines 

and most mineral mines and $20 for small sand and gravel 
operations. 

Mine Inspections 

The Mine Safety Law requires that underground mining 
operations be inspected at least every 90 days and that surface 
mining operations be inspected at least every 180 days. The 
subcommittee endorsed proposals that the minimum number of 
required complete inspections of coal mines and mineral mines 
be reduced to one half of the number of inspections currently 
required, and that additional inspections for each mine be based 
upon an evaluationofriskforeachmine. With respect to surface 
mineral mines, the joint subcommittee further voted to adopt a 
proposal that DJ\11'v1E inspect only those sites that are not 
inspected by MSHA, and the determination of those sites shall 
be made by a "joint agency committee of cooperation'· composed 
ofMSHA and DMJvlE personnel. 

By deciding that spot inspections should be based on evalua
tions of risk at mines, the subcommittee had to decide how risks 
should be evaluated. The members concurred that an integrated 
risk assessment measure should be developed. This measure 
will be used to estimate the potential danger of activities or 
conditions in order to target more frequent and more compre
hensive inspections at the more hazardous facilities. Staff was 
asked to prepare proposals regarding the variables to be included 
in a risk assessment measure. 

The members concurred that the timing of DMME inspec
tions of coal mining and underground mineral mining opera
tions should be coordinated with MSHA to maximize coverage. 
For example, state inspections should be held in-between MSHA 
inspections. This approach was touted as maximizing coverage 
by avoiding situations where both inspections are performed in 
proximity to each other. As previously noted, the members 
chose to eliminate D:Ml\..1E inspections of surface mineral min
ing sites that are inspected by MSHA. By so deciding, the 
subcommittee avoided addressing the need to coordinate DM:ME 
and MSHA inspections. 

Regarding the sharing of information between state and 
federal inspectors, the subcommittee recommended that D:Ml\..1E 
inspectors should review the most recent MSHA inspection 
reports prior to their inspections and should share the results of 
their inspections with MSHA. This recommendation would 
apply to coal and underground mineral mining, but not to 
surface mineral mining because of the decision to eliminate 
duplicate state and federal inspections. The elimination of state 
inspections at surface mineral mines that are federally inspected 
is not intended to limit the jurisdiction ofDJ\.iME personnel from 
investigating accidents or responding to complaints. 

A related decision involved the comprehensiveness ofDM1v1E 
review of mine records during inspections. The members 
adopted a suggestion that the current practice, which requires 
that the most recent mine records be comprehensively reviewed, 
be continued. 
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The subcommittee has heard that mine inspectors have not 
always been provided \Vith transportation to the mine" s working 
face promptly upon their arrival at an underground mine silc. 
The Mine Safety Law now provides that operators provide 
inspectors with proper facilities for entering mines and making 
inspections. The members decided that operators should be 
required to provided inspectors with transportation to the work
ing face in a reasonable amount of time. 

Mine Safety Complaints 

The Mine Safety Law does not establish a procedure for 
persons to file complaints regarding mine safety. Similarly, the 
current law is silent on issues relating to the confidentiality of 
persons making complaints and the protection of complaining 
miners from retaliation by their employers. After hearing that 
the cost of North Carolina's toll-free hotline for complaints 
exceeds $3,300 annually, members of the joint subcommittee 
recommended that the current procedure for making complaints 
be continued. This procedure allows complaints to be made to 
DMME by phone at DtvfiviE offices or at inspectors' homes, in 
person at DtviME offices, or in person to inspectors. 

Two current practices for notifYing miners of the process for 
making complaints were endorsed by the subcommittee. These 
practices require operators to provide a copy of the Mine Safety 
Law (including sections on complaint procedures) to all new 
miners, and to post complaint numbers in a readily available 
location at all mines. 

The final set of decisions made by the subcommittee con
cerned protecting complainants from discrimination, and pro
tecting operators from frivolous complaints by employees. The 
members decided that the Mine Safety Law should protect the 
confidentiality of persons making complaints, while requiring 
that DMlvlE give to the operator a copy of the complaint form 
without the name of the person making the complaint. 

October 27, 1993, Richmond 

The subcommittee focused its attention, at its seventh business 
meeting, on definitions of persons subject to the Mine Safety 
Law, civil enforcement mechanisms and procedures, and miner 
certification. As with previous decisions made by the subcom
mittee, recommendations often reflected the differences be
tween coal and mineral mining, and between surface and 
underground mining. 

Defining Responsible Persons 

The Mine Safety Law currently defines specific persons, such 
as the operator, superintendent, and supervisor, associated with 
mine operations, and assigns responsibilities to them. However, 
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the clarity of the existing definitions has been criticized. For 
example, the la\V does not define an ~-owner.'· and the rc:lation
ship between a mine owner, operator, and independcnl c~ ,-u~ ~";; 
tor is not addressed 

After declining to postpone adopting ddlnitions for catego
ries of persons until the legal obligations have been established. 
the subcommittee voted to recommend that the la\v utilize the 
definitions of persons contained in the federal Mine Safety and 
Health Act for both coal and mineral mining. The federalla\v 
contains definitions of an operator, agent and miner. In 
addition, federal regulations define certified, competent, expe
rienced, and authorized person. The subcommittee rejected 
options that would have established separate definitions for the 
owner, operator, and independent contractor. Members also 
declined to establish a definition for a "visitor" to a mine site. 

Civil Enforcement Mechanisms 

The Mine Safety La\V authorizes the department to is:me 
notices of violations discovered during mine inspections, in·· 
eluding recommendations made or actions taken to eliminate 
the violations The law also authorizes the agency to issue 
closure orders when (i) imminent or serious danger is discov
ered, (ii) an accident scene is being investigated, and (iii) u rnine 
is being operated without a license. In addition, the agency is 
authorized to apply to court for an injunction \Vhere any 
violation of Title 45.1 (or any regulation) occurs or is threat
ened. The subcommittee recommended thai, with rcsped to 
both coal and mineral mining, the issuance of notices ,)r 
violations should be permitted when the agency finds a violation 
of law or regulation. It also agreed that the department be 
authorized to issue closure orders upon the same circumstances 
as are currently provided. The law should specifically allow the 
department to issue closure orders vvhen a person fails to take 
corrective action specified in a notice of violation, though the 
violation may not create a serious or imminent danger, provided 
that such an order not be issued during the pendency of an 
administrative appeal of the issuance of the notice of violation 

The members concurred that a closure order should be lifted, 
and a notice of correction issued, upon a finding of compliance 
with the law or regulation. They also \Vant the law to make clear 
that notices of violations and closure orders will be vacated if 
they are fmmd to have been improperly issued 
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The consensus of the subcommittee was that the agency 
should be able to obtain injunctions to compel compliance \Vith 
a specific law or regulation after an operator has failed to correct 
a violation noted in a notice of violation or closure order. Courts 
should also be authorized to enjoin the continued operation of 
a mine or mines by a person upon a finding that compliance with 
the Mine Safety La\v will not be maintained. i\ likelihood of 
future failure to maintain compliance can be evidenced by either 
a history of noncompliance, or by a history of closure orders 
being issued, at the mine or mines operated by' the person. The 
subcommittee chose to drop "threatened'. violations ofthc Mine 
Safety Law as grounds for obtaining injunctive relief. 
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Appeals of Administrative Enforcement Actions 

With respect to coal mining, the Mine Safety Law currently 
does not provide a procedure for administrative or judicial 
review of the issuance of notices of violations and allows only 
judicial review of the issuance of closure orders. Regulations 
promulgated for mineral mining establish a procedure for 
administrative review of notices of violations and closure orders 
through informal conferences. The subcommittee reconunended 
that a new procedure be instituted to address both coal and 
mineral mining. 

The decision of an inspector to issue a notice of violation 
should be subject to administrative review under a procedure 
following the case decision process of the Administrative Pro
cess Act (APA). The first stage of review would be an informal 
conference, to be conducted by the chief of the Division ofMines 
(if it involves coal mining) or the director of the Division of 
Mineral Mining (if it involves mineral mining). If an agreement 
is not reached following the informal conference, a formal 
litigated issues hearing would be held pursuant to § 9-6.14: 12 of 
the AP A. The hearing would be conducted by a hearings officer, 
with his recommendations being subject to review and approval 
by the director of the department. An unsatisfied party may then 
seek judicial review as provided in Article 4 of the AP A. The 
scope of a court's review is limited to issues of law, which 
encompasses whether the agency followed required procedures 
and whether the agency's findings of fact are supported by the 
evidential record. 

The subcommittee decided that operators should have the 
right to appeal the issuance of a closure order immediately to 
circuit court. The law should not provide for administrative 
review of the agency's action. The burden of proof in such a case 
would rest with the operator, and the closure order would remain 
in effect pending the court's ruling. The court's jurisdiction in 
such cases would encompass all questions of law and fact. 

Miner Certification 

The Mine Safety Law provides that the power to certify miners 
is vested in one seven-member Board of Examiners. The law 
establishes certain positions, including but not limited to mine 
foreman, section foreman, fire boss, and chief electrician, which 
require certification. The board, which currently covers both 
coal and mineral mining, may designate other positions as also 
requiring certification. Other duties of the board include issuing 
certifications, conducting revocation hearings, and administer
ing examinations. 

The members decided that separate boards should be estab
lished for coal and mineral mining. The board for coal mining 
should have five members, consisting of the chief, an under
ground mine industry representative, an underground mine 
laborer, a surface mine industry representative, and a surface 
mine laborer. Staff was asked to prepare new language estab
lishing criteria for membership to be considered by the subcom
mittee at a future meeting. With respect to mineral mining, the 

board of examiners should have seven members, consisting of 
the division director (who will be chairman), tv.'O surface mine 
industry representatives, two surface mine laborers, one under
ground mine industry representative, and one underground 
mine laborer. 

With respect to both coal and mineral mining, the subconunit
tee voted to continue the current arrangement that the types of 
certification and qualifications are established by a combination 
of statutory law and agency regulation. Types of certifications 
will be established by statute, but the boards will have the 
authority to establish new types of certification and to specify the 
qualifications for obtaining certification by regulation. 

The types of certifications to be included in statutory law 
should be different for coal and mineral mining. With respect 
to coal mining, the members recommended that all but one of the 
20 existing certifications be continued. With respect to mineral 
mining, the subcommittee endorsed a suggestion that mineral 
mining certifications be mandated for several positions, with 
others not required by statute. 

In addition to these categories, the subcommittee endorsed the 
establishment of a new general miner certification for both coal 
mining and mineral mining. The certifications would require a 
knowledge of first aid and a general working knowledge of the 
health and safety laws and regulations. The general miner 
certification would apply to all persons commencing work in 
mines after the effective date of the proposed legislation. 

The subcommittee recommended that certifications for coal 
mining be issued for the life of the miner, but that the board of 
examiners for coal establish requirements for continuing educa
tion, which must be met in order to maintain the certification. 
Certifications would be suspended if the continuing education 
requirements are not met, and continued failure to meet the 
requirements would cause revocation of the certification. The 
board should also establish requirements that miners provide 
information needed by the board in connection with the continu
ing education requirement, such as the miner's current address. 

The subcommittee recommended that most certifications for 
mineral mining be issued for a five-year period, after which they 
would expire unless renewed. An exception to the five-year 
period would be made for the general miner certification, which 
would have no fixed term. In order to renew a mineral mining 
certification (other than the general miner certification), a 
mineral miner would be required to be retested. Administrative 
information, such as the miner's address, would be required as 
a condition of renewaL 

The members of the subcommittee agreed that, with respect to 
both coal and mineral mining, Virginia should adopt a limited 
reciprocity program. Miners certified in other states should be 
accepted automatically in the Commonwealth if the other state 
(i) recognizes certificates issued to miners in Virginia, and (ii) 
has requirements for certification that are substantially equiva
lent to those of Virginia. The subconunittee endorsed keeping 
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the current fee schedule, which establishes a charge of $10 per 
examination, for both coal and mineral mining. 

The consensus of the joint subcommittee was that standards 
for revocation of miner certifications should be established by 
statutory law rather than by regulation. This position, which 
applies to both coal and mineral mining, reflects the current law. 
Finally, the members agreed that the current arrangement 
regarding who is authorized to bring matters regarding certifi
cations before a board should be continued. The current practice 
permits matters to be brought by miners, operators, and agency 
personnel. 

Technical Requirements Subcommittees 

As the study progresses, the emphasis on reviewing technical 
requirements will increase. In order to facilitate the analysis of 
lengthy teclmical standards to be included in a prescriptive 
statute, the Chairman appointed two subcommittees. The coal 
standards subcommittee is comprised of Senator Reasor, Sena
tor Wampler, and Delegate Phillips. The members of the 
mineral standards subcommittee include Chairman Smith, 
Delegate Stump, and Senator Norment. The next meeting of the 
joint subcommittee will be held on November 23. An additional 
meeting has been scheduled for December 16. 

The Honorable Alson H. Smith, Jr., Chairman 
Legislative Services contact: Franklin D. Munyan 

SJR 234: Subcommittee 
Studying the Funding 
Requirements of the 
Unemployment 
Compensation Trust Fund 

October 11_, 1993, Richmond 

Commissioner Ralph Cantrell from the Virginia Employment 
Commissiun (VEC) presented the VEC' s annual briefing to the 
subcommittee on current Virginia unemployment trends, the 
Unemployment Compensation Trust Fund's present and pro
jected balance, and other related issues. He projected that the 
trust fund is maintaining an acceptable level of solvency and, 
therefore, recommended no changes in employer taxes or em
ployee benefits within the unemployment insurance program. 

The unemployment compensation program's key barometers 
are (i) new claims filed, (ii) the number of claimants who exhaust 
their maximum benefit entitlements, and (iii) the trust fund's 
balance. These indicators interact to show the program's 
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relative stability. For example, if the number of new benefits 
claimants is rising and the number of claimants using their 
maximum entitlements is also trending upward, the tmst fund's 
balance will probably decline. 

Virginia's unemployment rate was slightly above 5 percent on 
August 3 L 1993. The VEC is currently receiving about 3,500 
new claims per week, many resulting from short-term, seasonal 
lay-offs (in contrast to permanent discharges from employ
ment). The current monthly rate of 14,000 new claims is down 
substantially from one year ago, when new claims totaled in 
excess of 20,000 per month. The current final-payment, or 
exhaustion rate, is also showing a downward trend: just slightly 
over 3,000 in August 1993, compared to over 4,000 in August 
1992. 

These key trends are encouraging. HO\vever, benefit pay
ments over the past year have substantially reduced the trust 
fund balance. The January 1992 balance of $573 million 
declined to $498.2 million by January 1993. While the VEC 
projects a December 31, 1993, balance approaching $540 
million, the expected $30 million decline by year's end will 
reduce the trust fund's statutory adequacy level to approxi
mately 64 percent. 

Virginia's Unemployment Compensation Act requires the 
VEC to annually determine (as of July 1) whether the then
current trust fund balance is adequate to meet likely future 
benefit payments. Fund adequacy is calculated by reference to 
a formula established in Section 60.2-533 of the Code. The 
statutory formula seeks to answer the following question: How 
much money would the VEC require to pay 18 months of 
unemployment benefits if (i) the tmst fund received no revenue 
during that period, and (ii) benefit payment costs were at levels 
equaling historic highs during the past 25 years. The amount 
derived is the ideal trust fund balance 

The VEC projects that its 1993 calculation will show the July 
1, 1993, trust fund balance to be 64 percent of the ideal balance. 
However, it also projects an increase in trust fund adequacy from 
64 percent in 1993 to 92 percent by 1997. This increase assumes 
(i) a constant five percent unemployment level within the 
Commonwealth and (ii) no increases in unemployment com
pensation benefits or taxes. The VEC recommended no change 
in employee benefits or employee tax levels. 

The subcummittee learned that Virginia's unemployment 
compensation program compares favorably with the programs 
of uther states in the region. North Carolina, for example, 
maintained consistently higher levels of initial benefits claims 
through the end of 1992. Georgia, a sister-state with a compa
rable business base, also experienced substantially higher levels 
of initial claims in 1992. Additionally, Virginia's 1992 initial 
claims level was typically below the average of all states 
according to data furnished by the U.S. Department of Labor. 

The Honorable Elliot S. Schewel, Chairman 
Legislative Services contact: Arlen K. Bolstad 
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HJR 519: Joint Subcommittee 
on the Interrelationship 
between the Commonwealth 
and Local Governments in 
Environmental and Building 
Code Matters 

October 18, 1993, Ricl1mond 

The first meeting of the subcommittee was devoted to agency 
presentations of the background of the Pickett Road (Fairfax 
County) tank farm oil leakage. This leakage and the response 
to it gave rise to the study. 

Background 

Personnel from the Department ofEnvironmental Quality and 
Department of Economic Development reported that 
Ill The facility was built in 1960 and expanded in 1971; 
Ill The first complaint - the smell of oil - was received in 
September of 1990; 
Ill The problem was traced to the Pickett Road petroleum storage 
facility that is used by oil companies as a distribution point for 
petroleum products distributed in the D.C. area (including 
adjacent areas in Maryland and Virginia)~ 
II The federal Environmental Protection Agency, in May 1991, 
took the lead in the clean-up; 
IIIIi The estimated accumulated spill totals 172,000 gallons of oil 
over a 30-year period, primarily from spills during loading; 
lllil The time of clean-up is estimated to be 10 to 15 years, and the 
cost, including penalties, will approach $160 million. 

The Department of Economic Development reported that it 
estimates the cost of relocating the Pickett Road facility at $140 
million, excluding land costs, permit fees, and engineering and 
legal fees. 

Virginia's newly formed Department ofEnvironmen tal Qual
ity has put in place an environmental emergency response team 
and regulations covering reporting the type of tank and the 
location and operation of tanks that will put Virginia in the 
forefront of the states in this area. There is also legislation being 
considered at the federal level regulating above-ground storage 
tanks. 

Subcommittee Action 

The subcommittee, after requesting additional information 
from the Departments of Economic Development and Housing 
and Community Development, discussed the request of local 
governments for more regulatory authority over storage tank 
facilities. 

Pending receipt of additional information, the subcommittee 
preliminarily agreed that: 
I. Regulation of environmental matters remain with the Depart
ment ofEnvironmental Quality due to the technical nature of the 
subject matter and to furnish an opportunity for review of the 
effectiveness of the recently adopted regulations. 
2. Enforcement of the Uniform Statewide Building Code remain 
with local governments, with the uniformity of the Code being 
maintained under the auspices of the Department of Housing 
and Community Development, as is now the case. 

The subcommittee will meet at least once more in 1993 at a 
date to be announced 

The Honorable Robert E. Harris, Chairman 
Legislative Services contact: C.M. Conner, Jr. 

HJR 100: Joint Subcommittee 
Studying the Use of Vehicles 
Powered by Clean 
Transportation Fuels 

October 20,1993, Harrisonburg 

LEV Program 

The subcommittee was briefed on the status of efforts to have 
the Ozone Transport Commission (OTC) petition the Environ
mental Protection Agency (EPA) to require the implementation 
of low-emission vehicle (LEV) programs in all states repre
sented on the commission. Northern Virginia, as part of the 
Washington, D.C., air quality nonattainment area, would be 
subject to any such program. OTC consideration of such a 
request to EPA was initiated by petitions from Maryland, Maine, 
and Massachusetts. So far, four public hearings, the most recent 
of which was held in Washington on September 1, have been 
held by OTC on the matter. Currently, a technical subcommittee 
ofOTC is developing a draft recommendation setting out the air 
quality benefits and economic costs ofLEVs for consideration by 
the commission, probably at a meeting in early February 1994. 

The subcommittee instructed staff to prepare, for prefiling in 
advance of the 1994 Session of the General Assembly, a draft 
joint resolution expressing opposition to a Northern Virginia 
LEV program and the imposition of such a program by OTC and 
EPA over the opposition of the legislatures of the affected states. 
Staff of the Department of Environmental Quality and the 
Department of Transportation (VDOT) were requested to pro
vide the subcommittee with their definitive position as to the 
likelihood of Virginia's losing highway funds or being subject 
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to other federal sanctions if the legislature fails to provide for a 
Northern Virginia LEV program. 

OT 

The Center for Innovative Technology (CIT) has under way 
programs affecting virtually all aspects of the environment: air, 
water, and solid waste. Among them are projects developing 
low-emission lawn mowers, garden tractors, and weed trim
mers; increasing the use of ceramics in high-temperature gaso
line and diesel engines to produce engines emitting lower 
amounts of nitrogen oxides; development of low-corrosion 
materials for use in methanol engines and fuel systems; and 
enhancing the efficiency of motor vehicle engines through 
improved engine control computers. 

Soy Diesel Fuel 

The subcommittee was briefed on the benefits of"soy dieser· 
fuel, made from soy beans. Soy diesel not only produces less 
pollution than "petro" diesel (conventional diesel fuel made 
from petroleum), it also uses a renewable resource- soy beans 
- as its prime ingredient. A spokesman suggested that 
increased use of soy diesel could reduce air pollution and 
improve energy independence at the same time. He concluded 
by recommending that Virginia's clean fuels statutes be amended 
to accord soy diesel the same status as other alternative fuels. 

Standard Fueling Nozzle 

Subcommittee members were informed of the lack of a 
standard fueling nozzle and receptacle for compressed natural 
gas vehicles and filling stations and were asked to take appro
priate action to bring about the acceptance of the NGV - I 
standard for these devices in Virginia. Failure to adopt a 
common standard limits the ability of natural gas vehicles to fuel 
at more than one location. A VDOT representative confirmed 
that each of VDOT's compressed natural gas fueling stations 
uses different, noncompatible connectors. 

Federal Grants 

Federal grants awarded to VDOT and Virginia Beach for the 
purchase of"dedicated" clean fuel vehicles will allow VDOT to 
acquire three propane-powered dump trucks (one for each of 
VDOT's three clean fuels demonstration areas) and Virginia 
Beach to acquire a compressed natural gas-powered school bus. 

Next Meeting 

Following a general discussion of various options, the sub
committee instructed staff to prepare several pieces of draft 
legislation for discussion at its ne>..1 meeting, scheduled for 9:30 
a.m. on November 22 in Richmond, as possible legislative 
recommendations to the 1994 Session of the General Assembly. 

The Honorable Arthur R. Giesen, Jr., Chairman 
Legislative Services contact: Alan B. Wambold 

Vol. 10, Issue 5 

SJR 314: Joint Subcommittee 
Studying Ways to Assist 
Small Business in Virginia 

October 21, 1993, Riclzmond 

Background 

The 1993 General Assembly adopted SJR 314, specifYing 
three objectives for the joint subcommittee: (i) explore and 
recommend ways to enhance small business opportunities, (ii) 
identity archaic and onerous regulations that may impede 
business, and (iii) monitor federal programs to determine what, 
if any, complementary stale action is necessary. 

Information provided by staff illustrates the impact of small 
business on the Commonwealth's economy. More than three
quarters of all Virginia businesses have fewer than I 0 employ
ees; 95%employ fcwerthan 50. Companies with fewer than 100 
employees account for 98% ofVirginia 's employers and 44% of 
its private sector work force. 

Issues Confronting Small Businesses 

Small businesses tend to have needs that exceed the resources 
available to cover them. Among them: capital, planning, 
technology, and marketing. In addition, new challenges con
fronting small businesses- perhaps disproportionally-includc 
health care reform, defense conversion, and increasingly bur
densome regulation. The subcommittee received testimony 
from several invited speakers with expertise on these issues. 

Regulation 

One area of great concern to small businesses is perceived 
over-regulation. One witness told the subcommittee that com
pliance with onerous rules and regulations is an " insurmount
able obstacle" for many small businesses attempting to go into 
or remain in business. Another speaker testified that environ
mental regulations are difficult to interpret and are unfairly and 
unevenly applied at the state level. He said that the inclination 
is to "test, test, study, study, report, report,·· rather than to focus 
on resolving problems. Both speakers urged placing more 
emphasis on upgrading voluntary compliance efforts. 

1237 

Public Procurement 

Another problem for small businesses, according to testimony 
provided by three speakers, involves their inability to receive 
fair consideration when attempting to secure public contracts. 
The Virginia Public Procurement Act was said not to be serving 
its intended purposes of obtaining high quality goods and 
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services at reasonable prices, promoting competition, and pro
viding equal access to the procurement process. The act's 
"minimal notice requirements and the nature and extent of 
exceptions allowed by the act chill whatever competition (it) is 
trying to foster,,. according to Carlos Sandoval, who represented 
the Minority Business Association of Northern Virginia. He 
recommended that the act be revised to include: 
Ill definable award standards for competitive bidding and 
competitive negotiation; 
Ill a central posting place for all requests for proposal; 
II elimination ofthe ability to "sole source,. procurements under 
$100,000; 
Ill capping of bonds to a particular percentage of the contract 
value; 
II establishment of a small business procurement program; and 
Ill establishment of an administrative procedure in which a 
contested award can be stayed pending resolution of a dispute. 

Chairman Walker noted that the General Assembly is cur
rently reviewing the provisions and application of the Public 
Procurement Act in a few fonuns and stated that the subcommit
tee will be able to draw upon those efforts in its deliberations. 

Defense Conversion 

Another challenge that small businesses must respond to 
involves reducing the negative effects of defense downsizing. 
The subcommittee was briefed on the work of the small, 
minority- and women-owned businesses committee of the 
Governor's Commission on Defense Conversion and Economic 
Adjustment. Cited by the committee as obstacles confronting 
small businesses were: (i) a lack of coordination and communi
cation within the small business community and between small 
business and government; (ii) a competitive market where 
larger firms generally not interested in small jobs are crowding 
out small businesses lacking the resources to compete; (iii) a 
financial community that has so severely limited access to 
capital that firms with no debt and excellent credit histories are 
unable to secure bonding or loans to fund growth; and (iv) a 
government procurement process that does little to encourage 
small business participation, particularly at the state level. 

Principal among the committee's recommendations are to: 
IIlii Create an advocacy program to fmther the interests of small, 
minority- and women-owned businesses by working in coopera
tion with goverrnnent and private sector entities to eliminate 
barriers to these businesses in the conversion process and by 
working closely with the Virginia Small Business Advisory 
Board; 
II Create a government acquisition committee to research 
procurement policies and regulations having a negative impact 
on small businesses; 
II Enhance the Small Business Development Center (SBDC) 
program, including the provision of additional resources; and 
Ill Facilitate cooperative interaction between the Small Business 
Advisory Board, the Virginia Small Business Financing Au
thority, the SBDC program, and the advocacy program to 
develop additional and alternative sources of capital access, 

create programs of mentors hip between capital access profes
sionals and small business, and establish a mechanism for timely 
information exchange. 

Health Insurance 

The cost and availability of health insurance is another issue 
of paramOlmt importance to small businesses. Although federal 
health care reform is on the horizon-with significant changes 
looming for small business-state efforts to improve the small 
employer market are continuing. The subcommittee was briefed 
on these reforms by Jane Kusiak, director of the Joint Commis
sion on Health Care. She explained that movement away from 
experience rating in the small group commercial insurance 
market toward a community rating system will improve the 
overall market, where it is currently estimated that a 600 percent 
spread in rates exists for small employer groups. 

The Small Business Development Center Program 

Robert Smith, director ofVirginia' s Small Business Develop
ment Center, provided the subcommittee with an overview of the 
SBDC program. Established by the General Assembly in the late 
1980s and funded at the federal, state, and local levels, the 
program's mission is to help stimulate the growth of the 
Commonwealth's economy by providing management and tech
nical assistance to small and medium-sized businesses. 

Currently, there are 13 SBDCs in 21locations throughout the 
Commonwealth. They provide direct, one-on-one counseling at 
no cost to clients in areas including business start-up, sources of 
capital, and marketing/sales. The centers will serve an esti
mated 3,000 businesses in 1993. Responding to a member's 
question, Mr. Smith stated that the program's lack of aggressive 
marketing is partly by design, because it does not have the 
resources to signitlcantly expand its client level. 

Future Plans 

Chairman Walker stated that the panel plans to conduct public 
hearings throughout the Commonwealth, with the first sched
uled for December 6 in Norfolk He also indicated that it is likely 
that the subcommittee will continue its work through next year. 

The Honorable Stanley C. Walker, Chairman 
Legislative Services contact: Mark C. Pratt 
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SJR 195: Joint Subcommittee 
Studying Virginia's Current 
Bingo and Raffle Statutes 

September 22,1993, Richmond 

For its second meeting of 1993, the joint subcorrrrnittee 
conducted a public hearing to receive corrunents on the operation 
and management of bingo and raffle games in the Common
wealth, including rental fees paid to bingo facility owners, 
percentages of profits actually returned to charitable organiza
tions, and illegal bingo and raffle operations. The list of persons 
who participated in the public hearing and/or submitted \\flitten 
testimony included local government officials, representatives 
of national charity gaming trade associations, bingo players, 
bingo game operators, and manufacturers of bingo supplies. 
Recommendations made at the public hearing included: 

II Repeal the statutory exemption which permits certain out-of
state organizations to operate bingo games and raffles in Vir
ginia; 
II Authorize localities to apply more rigid standards in their 
determination of eligibility of bingo applicants; 
Ill Adopt reasonable regulation to ensure the integrity in the 
conduct ofbingo games by establishing standards for the manu
facture of bingo paper and cards so that supply inventory is 
controlled at the outset of each game; 
II Prohibit the playing of"instant bingo"; 
II Prohibit charitable organizations from leasing equipment, 
supplies, or a building from professional bingo operators; 
IIIII Prohibit lessors of bingo halls from participating in the 
conduct, management, or operation of bingo games; 
llllll Establish statutory methods to determine fair market rental 
values; 
IIIII Increase the gross receipts that can be derived from "instant 
bingo,. in order to increase the return to charities; 
Ill Increase the days per week allowed for the playing of bingo 
from two to three to allow more charities to participate and to 
increase the return to the charitable organization; 
Ill Specify the local government official responsible for the 
enforcement of bingo laws; and 
1111 Adopt the North American Gaming Regulators Association, s 
(NAGRA) standards on bingo. 

In addition, Ken Thorson, director of the Lottery Depart
ment, cautioned the joint subcommittee that (i) regulation of any 
form oflegalized gambling is an uphill struggle to maintain the 
integrity of the game, (ii) ensuring the security of pull-tabs is 
expensive and not consistent with profit motive, and (iii) casino 
nights, while innocent fun, do have ramifications involving the 
participation ofNative Americans in gaming activities in com
petition with the state. 

Vol. 10, Issue 5 

October 28,1993, Richmond 

Chairman Colgan opened the third meeting of 1993 by 
indicating that it was not true that the joint subcommittee was 
planning to do away with bingo, but was instead attempting to 
ensure that bingo is played within the law. He indicated that the 
purpose of bingo is to serve charities and not to make bingo 
operators rich. 

The joint subcommittee heard testimony from several 
members of NAGRA concerning their states· experience with 
charitable gaming. The charitable gaming programs in these 
states share three principal characteristics. First, charitable 
gaming is regulated by a state regulatory agency, as opposed to 
local regulation as is done in Virginia. Statewide regulation 
includes the proper funding to ensure that all aspects of bingo 
are adequately covered. :'~econd, owners of commercial bingo 
halls are removed from all operation and management of bingo 
games~they must be landlords only, with no additional strings 
attached. Third, a comprehensive licensing program has been 
adopted, including the licensure of bingo supply manufacturers, 
distributors, professional employees, and the charitable organi
zations themselves. The Internal Revenue Service spokesman 
indicated that one problem for his agency is that there is no 
centralized place in Virginia to get information concerning 
charitable gaming. As a result, information obtained is often 
umeliable and hinders the conduct of IRS investigations and 
hence their assistance to Virginia. 

The next meeting ofthe joint subcommittee is scheduled for 
November 16 in Richmond. At this meeting, the subcommittee 
will formulate legislative recommendations. 

The Honorable Charles J Colgan, Chairman 
Legislative Services contact: Maria JK. Everett 

HJR 695: Joint Subcommittee 
Studying the Virginia Public 
Procurement Act 

September 29,1993, Richmond 

The joint subcommittee, continued by the 1993 Session of the 
General Assembly, held its first meeting of 1993 to receive the 
report of the Procurement Advisory Group, chaired by the 
director of the Division ofPurchases and Supply. The group was 
established by HJR 694 to make recommendations relating to 
Virginia Correctional Enterprises' (VCE) product line, includ
ing a review· of quality, pricing, and operational issues. Based 
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on the responses from 72 agencies of the Commonwealth, 
agencies of other states, and discussions with VCE, the Procure
ment Advisory Group made the following recommendations. 

Group Recommendations 

Operations: 
II VCE should have to bid competitively on agency/institution 
requirements for furniture and related products that exceed 
$25,000. 
1111 An independent review process should be created, based on 
established criteria, to resolve conflicts between agencies and 
VCE regarding release from VCE. 
Ill Customer service personnel must make increased efforts to 
ensure that information provided to customers is timely, accu
rate, and reliable. 
II Account representatives must become better informed on 
products, services, and customer order status and provide 
consistently accurate information. 
II VCE should consistently apply costs of operations, including 
buildings, equipment, and personnel, to all manufacturing 
operations. 
lllil VCE should study distribution systems to increase handling 
and delivery efficiencies by permitting direct shipment of 
products from manufacturing locations instead of through a 
central warehouse. 
II VCE, in conjunction with the Division of Purchases and 
Supply, should determine agency printing needs to refine a 
business plan that maximizes capacity. 

Products: 
1111 VCE should broaden opportunities to manufacture and sell 
labor-intensive parts to private industry for profit. 
II Furniture product lines should be limited to the current 
catalog and price list. 
IIIII VCE should reduce the number of industries they are involved 
in and focus only on products that can consistently meet 
established standards for quality and timely delivery at a com
petitive price. 
1111 Product prices must correspond to quality standards. 

Quality: 
IIIII A quality evaluation and testing procedure should be 
established for office furniture that coincides with private 
industry standards. 
II Products that are potentially a safety hazard should be tested 
by UL and BIFMA standards (e.g., trestle tables, systems 
furniture). 
IIIII Quality control responsibilities should be assigned to indi
viduals trained in the manufacture of institutional furniture at 
various quality levels. 

The Procurement Advisory Group concluded that some form 
of oversight is necessary to ensure that the interests ofVCE and 
its customers are equitably maintained. As a result, the group 
also recommended a VCE advisory committee be established to 
annually review and approve new products and/or services, to 
establish a fair market price for all approved products and/or 

services, and to evaluate the level and quality of products and 
customer services. 

Committee Concerns 

In response to the recommendations of the Procurement 
Advisory Group, several concerns were raised by the joint 
subcommittee and VCE relating to the participation oflegisla
tive members in the oversight committee, legislation passed by 
the 1993 Session of the General Assembly that requires the 
Department of Corrections to involve more inmates in work 
programs while incarcerated, competition with private enter
prise, and review of the recommendations by institutions of 
higher education before formal action is taken by the joint 
subcommittee. The joint subcommittee, by consensus, acknowl
edged that improvements by VCE have been made since the 
study began. 

Next Meeting 

The next meeting of the joint subcommittee is scheduled for 
December 14, 1993, at which time legislative recommendations 
will be formulated. 

The Honorable Joan H. Munford, Chairman 
Legislative Services contact: Maria J.K. Everett 

SJR 240: Select Committee to 
Review the Transportation 
Trust Fund 

October 18, 1993, Richmond 

Chairman Andrews announced the appointment of a 13-
member advisory subcommittee, chaired by E. Morgan Massey, 
to assist the select committee in its deliberations. The committee 
and subcommittee members received a series of staff briefings 
on the evolution of Virginia's transportation revenue allocation 
system, proposals made by VDOT under SJR 188 for change in 
that system, and the impact ofhypothetical revenue increases on 
the SJR 188 recommendations. 

The full committee and the advisory subcommittee will each 
hold meetings on November 16 in conjunction with the annual 
state transportation conference at Virginia Military Institute. 
The advisory subcorrnnittee will meet at 10:00 a.m. in Lejeune 
Hall, and the full committee will meet at 1:30 p.m., also in 
Lejeune Hall. 

The Honorable Hunter B. Andrews, Chainnan 
Legislative Services contact: Alan B. Wambold 
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HJR 652: State Water 
Commission Study of Small, 
Private, Investor-Owned 
Water Systems 

September 13, 1993, Richmond 

The 1993 Sessionofthe General Assembly requested the State 
Water Commission to study the operation of small, private, 
investor-owned and homeowner-association-operated water 
systems. Specifically, the commission was asked to (i) analyle 
the component expenses of the overall costs of providing drink
ing water, (ii) examine ways to ensure system owners are 
financially capable of operating such systems, and (iii) deter
mine what alternatives should be available to customers in 
instances of abandonment or where operations fail to provide 
safe drinking water. The commission's agenda for its initial 
meeting included (i) a staff briefing on the issues raised in the 
resolution, (ii) testimony of officials of agencies charged with 
the responsibility of regulating private water companies, and 
(iii) presentations by affected parties and representatives of 
industry. 

Background 

The executive director of the Housing Study Commission had 
expressed her concern, in 1992, that a number of manufactured 
horne park (MHP) operators were intentionally limiting the 
number of residents to fewer than 25, in order to avoid regulation 
by the Health Department She suggested that the threshold be 
lowered so that the I'v1HPs that serve smaller resident populations 
would be subject to the regulatory authority of the Health 
Department. 

Arelatedconcern was raised by Delegate Davies, who testified 
that developers and homeowners associations were finding 
compliance with the federal Safe Drinking Water Act (SDWA) 
to be very expensive. He described a situation in which a system 
that had been constructed 20 years ago, in conjunction with the 
development of a residential subdivision, had fallen into disre
pair because little maintenance had occurred in the intervening 
years, even though residents had been paying a water service fee. 
Unfortunately for the residents, the fees had not been dedicated 
to the operation of the system. 

These situations are indicative of a larger problem - the 
inability of many small systems to meet the ever-increasing 
mandates of the SDW A. In response to this situation, the federal 
government and a number of states are considering measures to 
ensure the "viability'- of small systems. A viable system is one 
which is self-sustaining, has the commitment from manage
ment, and can demonstrate a financial, managerial, and techni
cal capability to reliably meet performance standards over the 
long term. 

Vol. 10, Issue 5 

State Regulation of Private Investor-Owned 
Water Systems 

At the state level, the operation of private, investor-owned 
water systems is regulated by the State Health Department and 
the State Corporation Commission (SCC). A major problem is 
the increasing number of regulations being added to the SDWA, 
which place a financial and operational burden on small \Vater
works. However, by law, neither the Environmental Protection 
Agency (EPA) nor the states can consider the financial impact of 
their regulations on small systems. 

Health Department 

The Health Department is limited in its authority to address the 
viability of waterworks. It can only assure that \vhen the water 
system is proposed, it is designed, constructed, and operated in 
a manner that protects the public health. In 1980, the department 
was authorized by statute to require \Vaterworks owners to post 
bond or deposit funds in order to ensure the continued operation 
of the waterworks in instances of abandonment by a system 
owner. However, the department found that no bonding com
pany would provide such coverage for environmental health 
issues. A negative reaction to the escrow requirement, combined 
with the unavailability of such coverage, resulted in the agency 
not requiring owners to demonstrate financial responsibility. 
The department is again considering requiring the maintenance 
of an escrow account, but has postponed any final action pending 
the outcome of the commission's deliberations. 

The Health Department recommends that: 
Ill The General Assembly ask Congress to consider the economic 
impact of regulations on both small and large waterworks. 
Ill The commission continue to study the viability issue. If a 
decision is made to develop economic viability criteria the 
department would like to play a role in establishing such criteria. 
Ill Additional funds be provided to the Virginia Water Supply 
Revolving Fund. These funds would then be allocated to those 
local governments willing to take over the operations of failing 
investor-owned waterworks. 
Ill The General Assembly amend the statute authorizing the fund 
to allow for signature loans, in amounts not to exceed $40,000_ 

For water systems not currently regulated, the department 
recommends: 

Ill Amending the Code to allow local governments to regulate 
small systems through local ordinances. To assure conformity 
the department would be given authority to establish minimum 
criteria. 
Ill That the commission consider prohibiting the construction of 
drinking water systems that serve multiple connections unless 
they meet the current definition of waterworks ( 15 connections 
or 25 people). 

State Corporation Commission 

The SCC regulates private water companies as public utilities 
and currently oversees the operation of 70 water companies, a 
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majority (59 percent) of which serve 200 or fewer customers (the 
sec defines customer as the person who has actually paid the 
utility bill). The agency's jurisdiction extends to those privately 
owned companies serving 50 customers or more that began 
operation after January 1, 1970. These companies must receive 
a certificate of Public Convenience and Necessity, which gives 
them the exclusive right to operate within an agency-delineated 
area. The companies are subject to the entire range of regulatory 
authority of the sec, including rate and quality of service 
requirements. 

Companies serving fewer than 50 customers are not defined 
as public utilities and therefore are not subject to SCC regulatory 
jurisdiction, except that a company that serves 10 or more 
customers must receive sec approval before abandoning ser
vice to the customers. When the sec reviews an application for 
a certificate, it examines (i) the company's organizational 
structure to assure it will conduct its business as a public utility, 
(ii) whether the company is in good standing with the F.lealth 
Department, and (iii) the reasonableness of the rate structure. 

Water companies with revenues of less than $1 million may 
increase their rates without public hearing, so long as they notify 
their customers 45 days before the date of the proposed increase. 
This abbreviated procedure is authorized under the Small Water 
or Sewer Public Utility Act. Under the provisions of this act a 
public hearing on the rate request must be held if requested by 
the smaller of 250 customers or 25 percent of the company's 
customers. The SCC also may initiate a hearing upon its own 
motion. The water utilities with revenue over $1 million are 
subject to the same rate-making procedures as other public 
utilities, and, therefore, are prohibited from using the abbrevi
ated rate-making process. 

Problems associated with the operation of certificated water 
companies include frequent outages, the taste and odor of the 
water supply, inferior piping, limited water supply and storage 
capacity, an inability to raise capital for needed improvements, 
and a lack of operating capability. The SCC has the ability to 
respond to some of the service problems in using either rate or 
show-cause proceedings. It can order necessary improvements 
and has exercised its authority to fine cOmpanies for failure to 
comply with agency directives. The agency has a limited 
number of options in instances where a company does not 
comply with agency directives. It can revoke a certificate but the 
water company retains its assets, while the customers lose their 
water service. 1be sec does not have the authority to place the 
company in receivership. 

Problems Associated with the Operation of Small 
Water Systems 

Property Owners 

The commission heard testimony regarding the operation of 
water companies serving two residential subdivisions. Resi
dents of both communities experienced serious problems with 
water quality and were faced with costly alternatives for improv-

ing service. In one case, property O\Vners have endured 
water quality for six years, during which time the water ov'''•·· 
has grown nearly ten-fold. 

System Owners 

Several operators of private investor-owned systems pre~ 
sen ted their perspectives on issues surrounding the operation of 
small systems. The discussion focused on the inadequacy of 
systems constructed primarily to increase land sales- systems 
that are frequently poorly constructed, inadequately maintained 
and unable to meet the demand resulting from further develop~ 
ment. 

According to one expert, four factors play a significant role in 
determining the success of a water system's operation. First, the 
original design of the system must take into account the pros
pects for grmvth and have the flexibility to adjust to changes in 
regulatory requirements. Second, owning and operating water 
systems is not a part-time activity. Third, the quantity of the 
source of the water supply may change over time, and owners 
must plan and allow for capital expenditures and the hiring of 
qualified personnel to oversee the design and operation of the 
system. Finally, many small systems, due to the lack of full-time 
staff, are unable to maintain compliance with the SDWA. 

The following recommendations were presented: 
1111 Establish minimum standards, including an assessmentofthe 
financial strength of water system uwnership; 
II Require separate financial accounting of utilities from other 
business activities; 
II Capitalize the state revolving loan fund and make it available 
to private systems; 
1111 Increase state lab funding for water quality tests; 
II Encourage regional management of small systems; 
1111 Do not introduce significant legislation until efforts of 
professional associations and proposed changes in federal law 
have been considered~ and 
II Establish control over formation of unregulated systems 
through the adoption of minimum standards. 

Costs of Providing Drinking Water 

The federal government has recognized the financial impact 
that new drinking water requirements have had on the operation 
of water systems, particularly small systems, and has responded 
by proposing the creation of a drinking water revolving loan 
fund, patterned after the existing waste water revolving fund and 
similarly requiring a 20 percent state match. The U.S. Senate 
recently began work on an appropriation bill that allocates $600 
million for FY 1994, and $1 billion for each of the next four 
years, to finance the revolving fund. 

Further recommendations were offered by a representative of 
the Virginia Water Project, who discussed the cost of pwviding 
drinking water to a small service population and reiterated that 
many small systems (i) have inadequate financial and opera
tional management, (ii) are operated by owners who either lack 

Virginia Register of Regulations 

1242 



14 THE LEGISLATIVE RECORD November 1993 

the interest or the ability to manage these systems, and (iii) 
typically serve a low income population, and, therefore, have a 
limited capacity to generate the revenue needed to maintain the 
system. He concluded his remarks by recommending the 
follmving: 
Ill Water systems serving between t\VO and 15 connections 
should be regula ted as a semipublic classification ofwatenvorks. 
Such systems would be tested for bacteria and nitrates; however, 
if such systems install a class II vvell, they \Vould be exempt from 
such testing. 
111!1 Funding for the Division of Consolidated laboratory' should 
be increased. 
Ill Managerial and financial capacity (viability) should be a 
major criterion in the decision of whether to approve a permit for 
the operation of a water system. Such criteria should be 
developed by the Health Department in consultation with the 
sec. 
Ill All water systems should be required to establish escrow 
accmmts to be used for necessary operation, maintenance, and 
capital improvements. 
Ill The feasibility of periodic review and renewal of permits 
should be explored. 
Ill Small nonconnected systems should fall under regional or 
cooperative management. 

The Honorable A Victor Thomas, Chairman 
Legislative Services contact: Martin G. Farber 

HJR 703: Joint Subcommittee 
Studying the Need for 
Limitation Periods for 
Complaints against Regulants 

Septembe-r 21, 1993, Richmond 

Convening its initial meeting of 1993, the joint subcommittee 
was provided with an overview of the Department of Profes
sional and Occupational Regulation, the focus of the study, and 
its regulatory authority over its regulants. Additionally, the 
subcommittee heard from the director of the department con
cerning its investigative and enforcement activities. 

Department Activities 

The Department ofProfcssional and Occupational Regulation 
(formerly the Department of Commerce) functions primarily 
through a structure of regulatory boards made up of persons 
appointed by the Governor. The essential duties of these boards 
are to (i) establish minimum standards to obtain a license, (ii) 
maintain standards of conduct for license holders, and (iii) 
discipline license holders vvho violate laws or regulations per-
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taining to their business or occupation. The department, 
through its profession-specific regulatory' boards, oversees the 
registration, certification, and licensure of 21 professions and 
occupations, ranging from accountants and real estate salesper
sons to barbers and branch pilots. The department provides 
professional licensing and regulation to more than 220,000 
Virginians, affects the ability of more than 40 percent of the 
Virginia workforce to earn a living, and resolves consumer 
complaints for more than 4,200 people annually. 

Regulants of the department arc subject to disciplinal}' ac
tions, including fines and suspension or revocation of licenses 
for violations ofTitle 54.1 and regulations promulgated thereto 
Regulants are required to retain transactional records and 
documentation for a term of years ranging from one to five, 
although such transactions may give rise to disciplinary actions 
by the department past the record retention date. Title 54.1 is 
silent on the issue of a limitation period for filing complaints 
against department regulants. This is the issue to be addressed 
by the joint subcommittee. 

In the last two years, 1,800 complaints were received by the 
department against persons regulated by its various boards. A 
sampling of60 complaints revealed that the average time from 
the transaction which gave rise to the complaint to the time when 
the complaint was filed with the department was 11 months in 
fiscal year 1992 and six months in fiscal year 1993. The majority 
of complaints were against contractors and real estate agents. 

Other Regulatory Agencies' Experience 

As a basis for comparison, other state regulatory agencies 
with missions comparable to the department's were examined 
These agencies are the Department of Agriculture and Con
sumer Affairs, the Virginia State Bar, and the Department of 
Health Professions. 

The Department of Agriculture and Consumer Services 
(DACS) has regulatory authority under the Consumer Protec
tion Act(§ 59.1-200 et seq.) and in addition, is responsible for 
the regulation of charitable solicitations, health spas, member
ship campgrounds, travel clubs, extended service contract pro
viders, credit service businesses, and cemeteries. Generally, 
record retention requirements for these programs is for the term 
of the contract between the consumer and the regulant, although 
disciplinary action by DACS may be brought years after the 
occurrence that gave rise to the complaint. DACS representa
tives reported that they observe no limitation period, statutory 
or otherwise, for complaints against their regulants, although 
the statute oflimitations for tort actions or other exigencies may 
have occurred which preclude the agency from opening an 
investigative file based on a complaint. The agency reported 
further that an independent evaluation is conducted after a 
complaint is filed to determine whether a statutory or regulatory 
violation has occurred. 

The Virginia State Bar (VSB) is responsible for the licensure 
and discipline of attorneys. Like other agencies outlined above, 
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the VSB has no statute of limitations for complaints against its 
regulants. The VSB reported that there is an advisory legal 
ethics opinion on the issue of record retention by licensed 
attorneys which indicates that except for trust accounts (five 
year retention required) attorneys are urged to keep records for 
as long as required by their malpractice carriers. Additionally, 
the VSB advises its regulants that there is no statute of limita
tions for complaints against them. 

The Department of Health Professions (DHP) is responsible 
for the licensure of health professionals, including physicians, 
dentists, psychologists, and social workers. As with DACS, 
DHP has no limitation period for complaints and may initiate 
disciplinary action against one of its regulants years after the 
conduct complained of occurred. DHP does not consider the age 
of a case as a per se reason not to go forward. The agency 
reported that like DACS, an independent evaluation is con
ducted after a complaint is filed to determine whether a statutory 
or regulatory violation has occurred. 

Criminal and Civil Statutes of Limitation 

Criminal and civil statutes of limitation are completely arti
ficial time periods to establish absolute cut-off of claims and to 
prevent stale claims as a practical matter. From a policy 
perspective, a balance has been struck between the right of a 
claimant to bring an action and the protection of a defendant 
against a stale claim In a criminal context, there is no statute 
of limitation for felony crimes, and, "With misdemeanors, the 
statute of limitations ranges from one to five years according to 
the conduct. In a civil contex""t, actions are brought to enforce 
private rights of action and have several statutes of limitation 
based on the conduct complained of. Section 8.01-231 of the 
Code specifies that on the civil side, statutes oflimitation do not 
run against the Commonwealth. 

Issues for Consideration 

As part of its study, the joint subcommittee will consider the 
following issues: 
Ill Whether a statute of limitation is needed. 
1111 The number and disposition of complaints filed and the 
average time span from the transaction that caused the com
plaint to the filing of the complaint. 
II The relationship between record-keeping requirements and 
the initiation of disciplinary action. 
Ill If a statute of limitation was established, how far it should 
extend (should it apply to all regulatory agencies, and should a 
different statute oflimitation be established based on the type of 
transaction?). 

Next Meeting 

The joint subcommittee scheduled a meeting for November 8 
in House Room 4 of the Capitol in Richmond. 

The Honorable Jean W. CUilllingham, Chairman 
Legislative Services contact: Maria J.K. Everett 

SJR 241: Joint Subcommittee 
Studying Privatization of 
Certain State Government 
Functions 

September 21, 1993, Riclzmond 

The second meeting of the joint subcommittee included 
discussion of current state privatization efforts, remarks from 
the Auditor of Public Accounts and the State Internal Auditor 
regarding the costs of state services, and presentations from 
private sector businesses that offer privatization opportunities to 
governments 

State Privatization 

Staff informed the subcommittee that there appears to be no 
state policy in place that directs agencies with regard to 
privatization, or contracting out, of government functions. 
Privatization is taking place on a piecemeal basis and varies 
considerably from agency to agency. 

The director of the Department of Medical Assistance Ser
vices (DMAS) addressed the subcommittee and was able to 
provide numerous examples of privatization efforts within 
DMAS. A few of the functions for which DMAS contracts out 
are pre-admission screening for nursing homes, drug utilization 
review, financial audits of nursing homes, third party recovery, 
and claims processing. 'Ibe director explained that his depart
ment not only contracts out with the private sector but also with 
other state agencies. When asked how DMAS decides which 
functions to farm out, the director stated that a cost/benefit 
analysis is performed, and only those functions that can be 
performed better and more cheaply are considered. 

Measuring Government Costs 

The Auditor of Public Accounts explained to the subcommit
tee that the state has three statewide accounting systems. The 
Commonwealth Accounting and Reporting System (CARS) 
serves as the appropriation control mechanism, general ledger, 
disbursement and receipts journals, and checkbook. This is the 
official accounting record of the Commonwealth and all state 
agencies and institutions must record accounting activity on this 
system. The other two systems are the Commonwealth Payroll 
System(CIPPS) andFixedAssetsAccounting System (F AACS). 
In addition, there are agency-based systems that meet an agency's 
information needs and normally provide unique data needs for 
either agency management or federal grant reporting. Most 
agencies develop these systems when they require information 
in greater detail than is available from the statewide systems. 
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According to the Auditor of Public Accounts, these account
ing systems may be adequate for determining the costs of a 
government activity, depending on how the activity is defined. 
For example, while direct cost information is always available, 
the indirect costs of an activity may not be separated out for a 
particular activity if it is not an agency's major activity. 1t was 
also pointed out that when comparing costs, it is important to 
remember that privatizing an activity will not eliminate all of the 
indirect costs associated with that activity. 

The State Internal Auditor informed the subcommittee that 
statewide e±Torts are underway to address the performance 
measurement element of government services in an attempt to 
generate sounder decisions about continuing, eliminating, or 
redesigning state activities. With regard to determining the true 
costs of providing services, the State Internal Auditor stated that 
agencies need more direction on how this should be done. 

Private Sector Presentations 

There is considerable interest in the private sector for business 
opportlll1ities resulting from the privatization of government 
activities. The private sector argues that during this time of 
increasing service demands and budget constraints, it often 
makes sense to privatize. It is argued that privatization can result 
not only in reduced government expense, but also in improved 
service to the public. 

A representative ofLockheed IMS spoke to the subcommittee 
about the many services provided by her company to over 140 
government agencies nationwide. She spoke in detail about her 
company's efforts in child support enforcement, which include 
payment processing, operation of district offices, collections, 
and medical support. 

Also addressing the subcorrnnittee was the president ofT ascor, 
a management services company. T ascor was formed as a joint 
business venture of the Norrell and IBM Corporations to provide 
support services such as running an accounts payable depart
ment or a mailroom, providing secretarial and administrative 
support, and operating telephone services. Although Tascor has 
primarily provided services to other private sector businesses, it 
is interested in providing similar services to government. 

Next Meeting 

The next meeting of the subcommittee is tentatively planned 
for late November. 

The Honorable Walter A. Stosch, Chairman 
Legislative Services contact: Jeffrey f. Sharp 
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HJR 402: Joint Subcommittee 
Studying Procedural Aspects 
of Capital Litigation 

September 28, 1993, Richmond 

The agenda for the third meeting of the Joint Subcommittee 
Studying Procedural Aspects of the Trial, Appeal, and Collat
eral Proceedings ofCapital Cases consisted of a continuation of 
the members' efforts to receive and evaluate presentations on 
specific issues identified for their consideration. 

The Habeas Corpus Reform Act of 1993 

Staff presented the subcommittee with an outline of the 
provisions of the Habeas Corpus Reform Act of 1993, Senate 
Bill 1441 pending before Congress, and sponsored by Senator 
Joseph Eiden of Delaware. While the fate of the so-called 
"Eiden Bill'' is certainly unclear, Chairman Woodrum felt that 
it was important that the subcommittee be apprised of the 
components of that bill because of its potential impact upon the 
work of the HJR 402 subcommittee. The members were given 
a brief explanation of provisions of the bill, which set certain 
filing deadlines for federal habeas corpus actions, set standards 
for the grants of stays of execution in capital cases, and codifY 
standards of review in collateral proceedings. The Bidcn Bill 
will also establish by statute the parameters for applying a new 
rule of law in a habeas corpus proceeding. 

The subcommittee was also told how the Eiden Bill will set 
limits on successive habeas corpus petitions, including capital 
cases. Particularly relevant to the work ofthe joint subcommit
tee is a provision of the bill that will expand federal habeas 
corpus jurisdiction in capital cases to include free-standing 
claims of newly discovered evidence. In addition, provisions for 
colll1sel in capital cases in state court-whether at trial, on 
appeal, or in collateral proceedings-were explained to the 
subcommittee. Finally, a summary of the sanctions for failure 
to comply with provisions of the bill were discussed. 

Statewide Public Defender Office 

The executive director of the Public Defender Commission 
presented the subcommittee with an estimate of the costs 
involved in establishing a statewide public defender office for 
the trial and appeal of capital cases. Those costs were projected 
to be approximately $900,000 for the first year of operation and 
$800,000 each year thereafter. Advocates of such a statewide 
public defender system argue that the true cost will actually be 
much less because of savings realized through the reduced cost 
of locally court-appointed colll1sel. Other potential advantages 
of such a statewide system include a concentration of higher 
level expertise and the availability of experienced investigators 
and mitigation experts. 
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Concerns raised about establishment of a statewide public 
defender for the trial and appeal of capital cases include the 
disparity of resources between such an office and local prosecu
tors' offices and the inherent conflict that would be created 
between the Capital Resource Center and the statewide public 
defender's office through claims of ineffective assistance of 
counsel in subsequent habeas corpus proceedings. 

Judicial Forum to Consider Newly Discovered 
Evidence 

The issue that originally sparked the creation of the joint 
subcommittee concerns the availability of a judicial forum to 
consider newly discovered evidence in capital cases. This issue 
arises because, at some point, a death row inmate will have 
exhausted all available judicial remedies through trial, appeal, 
and habeas corpus proceedings. If, after that time, evidence 
unrelated to a constitutional claim comes to light which estab
lishes probable innocence, there is currently under Virginia and 
federal law no judicial forum in which such evidence may be 
presented. Accordingly, claim those who propose creation of 
such a forum, an innocent person may be put to death simply 
because of procedural bars to entry into the court. 

Opponents of the proposal center their arguments around 
several points. First, they point out that, in fact, the prisoner is 
not left without a remedy; recourse to the governor for executive 
clemency is always available. Second, the opponents note that 
through the years of trial, appeal, and collateral proceedings, 
ample opportunity has been afforded to the prisoner to investi
gate and reinvestigate his case and present all evidence about it. 
The opponents also urge that should such a forum be made 
available, the potential for abuse is enormous. They project that 
death row inmates will continuously file and refile, one issue at 
a time, to indefinitely delay imposition of sentence, even though 
such claims may be patently frivolous. 

The proponents state that the availability of executive clem
ency is simply not a reasonable alternative to judicial interven
tion. They note that the executive is an elected official working 
in a political climate and is under no constitutional or statutory 
obligation to grant clemency, no matter how powerful the 
evidence indicating innocence may be. They also argue that no 
matter how diligent the search for evidence or trial court error 
may be during the prior proceedings, it is always possible that 
evidence of innocence will not come to light until after all 
currently available judicial remedies have been exhausted. 
With the life of a potentially innocent prisoner arguably in the 
balance, they believe that outcome is simply intolerable. 

Capital Sentencing Jury Instructions 

The final issue reviewed by the subcommittee focused on the 
form of two different instructions used in Virginia courts in the 
sentencing phase of capital trials. One concerns the instruction 
on mitigation evidence and the other the verdict form. The 
mitigation evidence instruction question centers around two 
perceived problems: (i) the lack of a definition for mitigating 

evidence, and (ii) the absence of a listing of mitigating factors. 
Advocates of change argue that the defendant is unfairly disad
vantaged by not having mitigating circumstances specifically 
delineated and urge that a listing of all mitigating factors 
presented by the defendant is necessary for the jury to fully 
understand and properly consider the evidence. Opponents deny 
any such lack of fairness and point to several appellate court 
decisions which hold that, in fact, it is advantageous for the 
defendant not to be limited to a specific list of mitigating factors, 
thus allowing the jury to consider any evidence they feel is 
mitigating in nature. 

Modifications are sought to the statutory verdict form because 
some feel that, contrary to the law, the form as written requires 
the jury to impose the sentence of death once one or more of the 
aggravating circumstances of vileness and future dangerousness 
are found. Those who disagree with that assertion point out that 
the courts, both state and federal, have time and again ruled that 
the verdict form is fair and does not place any such requirement 
upon the jury. Moreover, they point out that any change in the 
verdict form will trigger years of litigation to determine the 
appropriateness of any new form. 

Upcoming Meetings 

The subcommittee decided to have two additional meetings. 
The first will be another information-gathering session, which 
will focus on the following issues: 
Ill The use of victim impact evidence. 
Ill Appointment of investigators and other experts to aid capital 
trial defendants. 
Ill The compensation of appointed counsel in capital cases. 

The final meeting of the subcommittee will be a work session 
to determine what, if any, legislative proposals will be made. 

The Honorable Clifton A. Woodrum, Chairman 
Legislative Services contact: FrankS. Ferguson 

SJR 201: Joint Subcommittee 
Studying Measures to 
Reduce Emissions from 
Coal-Carrying Railroad Cars 

October 7, 1993, Norfolk 

The joint subcommittee's second meeting of the 1993 interim 
was held in Norfolk to solicit public comment from area citizens 
affected by coal dust emissions. Although the subcommittee's 
focus since its inception has been on problems associated with 
fugitive coal dust from moving trains, Chairman Schewel noted 
that Tidewater residents had been voicing concerns for some 

Virginia Register of Regulations 

1246 



18 TilE lEGISLATIVE RECORD November 1993 

time about dust coming from a coal terminal at Lambert's Point 
He acknowledged Senator Yvonne Miller as the catalyst for 
bringing the subcommittee to Norfolk. 

Over 20 speakers addressed the panel, including representa
tives from Norfolk Southern Corporation, who provided mem
bers with a status report on the company's ongoing study of the 
ISSUe. 

Control Strategies Outlined 

Noting that "significant reduction in material loss can be 
attained,,. a Norfolk Southern (NS) official outlined the company's 
findings from its study and its plans to control coal dust 
emissions. 

The rail company has determined that a relatively minor 
percentage (15 percent) of coal types is estimated to produce 
almost all (90 percent) of the dusting problems. In addition, 
consultants have isolated the key factors associated with dust 
emtsswns. Among them: train and wind speed, surface 
temperatures, and the speed of trains when passing one another. 

Some of the control strategies found to be effective mitigators 
of emissions include slope management of car loads (e.g., utilize 
a bread-loaf type configuration), use of surface binders, and 
management of operational stresses (e.g., reduce speeds of 
passing trains). 

AnNS official informed the subcommittee about its forthcom
ing agreement with a major Virginia coal producer to allow coal 
to be sprayed with a surface binder, or sealant (the agreement is 
necessary because NS does not own the coal it hauls). The 
experiment, which will cost $500,000, will entail encrusting the 
top four inches of approximately 30,000 cars. The panel was told 
that installation of the facility will be completed by early spring, 
and spraying will begin in time for ''dusting season." 

The subcommittee will receive a written report from Norfolk 
Southern by the end of this year. Subcommittee members 
requested that staff provide a copy of the report to the Depart~ 
ment of Environmental Quality. 

Rail company representatives also addressed concerns about 
emissions from the Lambert's Point terminal. Officials testified 
that recently completed construction of a new unloading system 
will help to mitigate the problems associated with dust from the 
terminal. The system, which will involve placing some coal in 
a storage silo instead of keeping it in open rail cars, is expected 
to be operational in the ncar future. 

Citizen Concerns 

Many speakers at the hearing testified about the negative 
impact of coal dust emissions on their quality of life. Personal 
experiences related to the subcommittee by civic league repre
sentatives and area residents indicated that the constant pres
ence of coal dust is a daily burden. It leaves a greasy black film 
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on cars, homes, and outdoor furniture, requiring repeated 
cleaning. Some witnesses displayed visual aids-including a 
home videotape-as il1ustrations of the problems created by the 
coal dust. In addition, the subcommittee was told that it is 
sometimes necessary to keep doors and windows closed and 
children indoors. Several speakers also expressed concern 
about the unknown and potentially harmful health effects of 
their exposure to coal dust. 

Also testifying before the panel was a former regional director 
of the Air Pollution Control Board's Tide"vater office. He told 
the subcommittee that the regional staff would like to enforce 
laws and regulations relating to emissions, but cannot do so 
because they are so vague as to be unenforceable. He also stated 
that an encrusting agent is the most reasonable and cost effective 
control technology currently available. 

Future Plans 

Requesting that NS officials let company executives know 
that the subcommittee is committed to addressing the problem, 
Chairman Schewel indicated that the panel would await the rail 
company's report, due by the end of this year, and would 
continue to monitor its efforts to control dust emissions. 

The Honorable Elliot S. Schewel, Chairman 
Legislative Services contact: Mark C. Pratt 

SJR 274: Shenandoah 
National Park Committee 

Octobe-r 20, 1993, Washington, D.C. 

The committee met with members of the Virginia Congres
sional delegation (Senators John Warner and Charles Robb and 
Representatives Bob Goodlatte, L.F. Payne, and Frank Wolf) 
and staffers from Congressional offices and relevant commit
tees. 

Background 

Chairman Nolen explained to the delegation that years ago, 
the Commonwealth of Virginia deeded land in fee simple for the 
Shenandoah National Park to the federal government. At the 
time of the grant, the Commonwealth did not retain easements 
in the land that it deeded over. However, Virginia continued to 
operate and maintain the secondary roads in the park under the 
authority of special use permits issued by the U.S. Park Service 
to the Virginia Department of Transportation (VDOT). 
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A few years ago, the U.S. Park Service claimed that it had no 
authority to issue these special use permits to the Common
wealth and stopped doing so. Nonetheless, VDOT continued to 
maintain and operate the roads. Chairman Nolen acknowl
edged that VDOT's activities-such as clearing snow and 
filling potholes-may have been illegal without the appropriate 
permits. Although the committee is concerned about that fact, 
Virginia intends to continue maintaining and operating these 
secondary roads unless the U.S. Park Service bars VDOT's 
activity. 

In order to maintain and operate these roads for their existing 
uses, VDOT needs additional park land for projects such as 
widening single lane roads and straightening dangerous curves. 
These projects are necessary to meet current safety standards, 
particularly on roads where school buses regularly travel. 
VDOT has determined that approximately 28 acres of park 
land-which includes the secondary roads as they exist today 
and the land required to improve them-is needed for the 
projects. 

Federal Policy 

U.S. Park Service policy in Shenandoah National Park is that 
Virginia may take park land if it is reimbursed to the federal 
government with land of equal or greater value. The committee 
believes that this arrangement is unfair to Virginia since 
Virginia gave the land for the park in the first place. Requiring 
the Commonwealth to reimburse the land forces Virginia to 
"buy back'" its own property. 

Subscriptions Available 

This unfairness is exacerbated in two ways. First, Virginia is 
required to deed the reimbursed land in fee simple to the ft<deral 
government. In exchange, the Commonwealth only receives an 
easement in the federal park land. Second, unlike other federal 
parks where the U.S. Park Service-and not the state-main
tains and operates the secondary roads, Virginia is willing to 
continue to maintain and operate the roads in Shenandoah 
National Park. 

Suggested Solution 

To alleviate the unfairness to the Commonwealth, Chairman 
Nolen asked the Congressional delegation to introduce and 
support federal legislation that deeds the necessary park land in 
fee simple to Virginia. Senator Nolen pledged that the roads 
would only be improved to meet current safety standards for their 
existing uses, that the Conunonwealth would cooperate with the 
U.S. Park Service in determining the minimum amount of land 
necessary for any project, and that the land would revert to the 
federal govermnent if it were ever used for anything more than 
VDOT's maintenance and operation for existing uses. 

The Congressional delegation suggested that the conunittce 
secure a commitment from the General Assembly and the 
Governor that contains the committee's pledges with regard to 
the land. Uponreceiptofthosecommitments, the Congressional 
delegation would, in turn, introduce the necessary federal 
legislation and gather support for its passage. 

The Honorable Frank W. Nolen, Chairmcm 
Legislative Services contact: Alan B. Wambold 

Beginning with the 1994 volume, the Legislative Record will be available to the 
public by annual subscription. The Legislative Record, which reports on the 
deliberations of legislative subcommittees and commissions during the interim 
between sessions of the Virginia General Assembly, is published seven times 
per year, monthly from June through December. 

... 

Subscription rate is $20 per year, which includes delivery by first-class mail. 
Individual issues, subject to availability, may be purchased at $3 each, also 
including postage. To subscribe or to obtain further information, contact 
April Doggett, Division of Legislative Services, 910 Capitol Street, 2nd Floor, 
Richmond, Virginia 23219. Phone: 804/786-3591; Fax: 804/371-0169 . 
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GENERAL NOTICES/ERRATA 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

GENERAL NOTICES 

DEPARTMENT OF EMERGENCY SERVICES 

t Policy of Nondiscrimination on the Basis of Disability 

The Department of Emergency Services (VDES) does not 
discriminate on the basis of disability in access to 
employment or in its programs and activites. The VDES 
Coordinator for the Americans with Disabilities Act and 
504 has been designated to coordinate compliance with the 
nondiscrimination requirements contained in section 35.107 
(28 CFR 35.107) of the Department of Justice regulation 
implementing Title II of the Americans with Disabilities 
Act. Information concerning the provisions of the 
Americans with Disabilities Act and the rights provided 
thereunder are available from this agency's Americans 
with Disabilities Act/504 Coordinator, Agnes L. Parrett, 310 
Turner Road, Richmond, Virginia 23225, telephone (804) 
674-2494 or TDD (804) 674-2417 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Air Division 

t Public Meetings: Scheduling ol Applications lor 
Federal Operating Permits 

The Department of Environmental Quality has scheduled 
public meetings to solicit opinions on the scheduling of 
required applications for federal operating permits. Such 
scheduling is required by the Virginia Regulations lor the 
Control and Abatement of Air Pollution, §§ 120-08-0501, 
120-08-0502, 120-08-0504, and 120-08-0511. These provisions 
are part of Rule 8-5 (§§ 120-08-0501 through 120-08-0525) 
on federal operating permits, adopted by the State Air 
Pollution Control Board in June 1993. 

These provisions require major sources to apply to the 
Department of Environmental Quality for federal operating 
permits between September 1994 and November 1995, on a 
schedule to be determined by the board. The schedule 1s 
to be published by January 15, 1994 (§ 120-08-0504 C 1). 
Initial issuance of federal operating permits is to take 
place over the three years between November 1994 and 
November 1997 (§ 120-08-0511 B 1), at a rate of 
approximately one third of the total number of permits 
each year. 
No regulatory changes are contemplated at this time, and 

neither proposed nor existing regulations are under 
consideration in these public meetings. 
Definition: "Title V Major Sources" include stationary 
sources with potential to emit 100 tons per year or more 
ol any air pollutant other than hazardous air pollutants; 
stationary sources of hazardous air pollutants with potential 
to emit, in the aggregate, 10 tons per year or more of any 
hazardous pollutant or 25 tons per year or more of any 
combination of hazardous pollutants; and, for the Northern 
Virginia ozone nonattainment area, sources of volatile 
organic compounds or oxides of nitrogen with potential to 
emit 50 tons per year or more. 

Public Comment and Comment by Allected Sources 

The Department of Environmental Quality solicits views 
with respect to timing of operating permit applications. 
The following questions may assist in framing views. 

1. Would companies with more than one source subject 
to Rule 8-5 be able to apply for federal operating permits 
in a group or would they prefer to spread out applications 
over 14 months? 

2. Should the similarity of sources make a difference in 
addressing questions of priority of application? Should 
applications be solicited b~r SIC code to avoid competitive 
disadvantage? 

3. Would random scheduling of applications be fair and 
appropriate under the circumstances? 

4. People representing individual companies are invited 
to indicate whether their companies prefer to be among 
the first to submit permit applications. 

Public Meeting Dates 

The Department of Environmental Quality, Air Division 
has scheduled the following meeting dates and places 
around the Commonwealth in order that department staff 
may hear your views on these questions: 

November 30, 1993 - 10 a.m. Rappahannock Public 
Library, Caroline and Lewis Streets, Fredericksburg. 

November 30, 1993 - 11 a.m. Hampton Roads Planning 
District Commission, Regional Bulding, 723 Woodlake 
Drive, Chesapeake. 

November 30, 1993 - 1:30 p.m. Richard Byrd Library, 7250 
Commerce Street, Springfield. 

November 30, !993 - 3:30 p.m. Marine Reserve Center, 
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5375 Peters Creek Road, N.W., Roanoke. 

December 2, 1993 - l p.m. Washington County Board of 
Supervisors, Executive Meeting Room, 205 Academy Drive, 
Abingdon. 

December 2, 1993 - I p.m. State Water Control Board 
Office, Board Room, lst Floor, Innsbrook Corporate Center, 
4900 Cox Road, Glen Allen. 

December 9, 1993 - 2 p.m. Central Virginia Community 
College, Amherst Building Auditorium, 3506 Wards Road, 
Lynchburg. 

Public Comment Deadline: December 28, 1993 

In addition to, or instead of attending a public meeting, 
you are invited to send your comments on this subject to 
the department in writing. Comments should be 
postmarked no later than December 28, 1993, and 
addressed to: 

Virginia Department of Environmental Quality 
Air Division 
Office of Permit Evaluation 
Attn: Title V Application Schedule 
P. 0. Box 10089 
Richmond, Virginia 23240 

VIRGINIA CODE COMMISSION 

NOTICE TO STATE AGENCIES 

Mailing Address: Our mailing address is: Virginia Code 
Commission, 910 Capitol Street, General Assembly Building, 
2nd Floor, Richmond, VA 23219. You may FAX in your 
notice; however, we ask that you do not follow-up with a 
mailed copy. Our FAX number is: 371-0169. 

FORMS FOR FILING MATERIAL ON DATES FOR 
PUBLICATION IN THE VIRGINIA REGISTER OF 

REGULATIONS 

All agencies are required to use the appropriate forms 
when furnishing material and dates for publication in The 
Virginia Register Q1 Regulations. The forms are supplied 
by the office of the Registrar of Regulations. If you do not 
have any forms or you need additional forms, please 
contact: Virginia Code Commission, 910 Capitol Street, 
General Assembly Building, 2nd Floor, Richmond, VA 
23219, telephone (804) 786-359!. 

FORMS: 

NOTICE of INTENDED REGULATORY ACTION -
RROl 
NOTICE of COMMENT PERIOD - RR02 
PROPOSED (Transmittal Sheet) - RR03 
FINAL (Transmittal Sheet) - RR04 

Vol. 10, Issue 5 

General Notices/Errata 

EMERGENCY (Transmittal Sheet) - RR05 
NOTICE of MEETING - RR06 
AGENCY RESPONSE TO LEGISLATIVE 
OR GUBERNATORIAL OBJECTIONS - RR08 
DEPARTMENT of PLANNING AND BUDGET 
(Transmittal Sheet) - DPBRR09 

Copies of the Virginia Register Form, Style and Procedure 
Manual may also be obtained at the above address. 
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CALENDAR OF EVENTS 

Symbols Key 
t Indicates entries since last publication of the Virginia Register 
l.il Location accessible to handicapped 
e Telecommunications Device for Deaf (TDD) /Voice Designation 

NOTICE 

Only those meetings which are filed with the Registrar 
of Regulations by the filing deadline noted at the 
beginning of this publication are listed. Since some 
meetings are called on short notice, please be aware that 
this listing of meetings may be incomplete. Also, all 
meetings are subject to cancellation and the Virginia 
Register deadline may preclude a notice of such 
cancellation. 

For additional information on open meetings and public 
hearings held by the Standing Committees of the 
Legislature during the interim, please call Legislative 
Information at (804) 786-6530. 

VIRGINIA CODE COMMISSION 

EXECUTIVE 

BOARD FOR ACCOUNTANCY 

January 15, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for 
Accountancy intends to repeal regulations entitled: VR 
105-01-1. Public Participation Guidelines, and adopt 
regulations entitled: VR 105-01-1:1. Public 
Participation Guidelines. The proposed guidelines will 
set procedures for the Board for Accountancy to 
follow to inform and incorporate public participation 
when promulgating regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8590. 

DEPARTMENT FOR TilE AGING 

Long-Term Care Ombudsman Program Advisory Council 

December 7, 1993 - 9:30 a.m. - Open Meeting 
Virginia Association of Homes for Adults, Inc., United Way 
Building, 224 West Broad Street, Suite 101, Richmond, 
Virginia. [] 

Business will include further discussion on the goals 
and objectives for the Virginia Long-Term care 
Ombudsman Program. 

Contact: Etta V. Butler-Hopkins, Assistant Ombudsman, 
Department for the Aging, 700 E. Franklin St., lOth Floor, 
Richmond, VA 23219-2327, telephone (804) 225-2271, 
toll-free 1-800-552-3402 or (804) 225-2271/TDD .. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES (BOARD OF) 

t December 7, 1993 - 9 a.m. - Open Meeting 
Washington Building, ll 00 Bank Street, Board Room, Room 
204, Richmond, Virginia. j.\J 

At this regular meeting, the board plans to discuss 
legislation, regulations, and fiscal matters and will 
receive reports from the staff of the Department of 
Agriculture and Consumer Services. The board may 
consider other matters relating to its responsibilities. 
At the conclusion of other business, the board will 
review public comments for a period not to exceed 30 
minutes. Any person who needs any accommodation in 
order to participate at the meeting should contact Roy 
E. Seward at least five days before the meeting date 
so that suitable arrangements can be made for any 
appropriate accommodation. 

Contact: Roy E. Seward, Secretary to the Board, VDACS, 
Room 2ll, Washington Bldg., llOO Bank St., Richmond, VA 
23219, telephone (804) 786-3535 or (804) 371-6344/TDD . ..,. 

"' "' * * * * * * 

December 7, 1993 - 1 p.m. - Public Hearing 
Washington Building, llOO Bank Street, Board Room, Room 
204, Richmond, Virginia. 

January 18, 1994 - Written comments may be submitted 
until 9 a.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
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of the Code of Virginia that the Board of Agriculture 
and Consumer Services intends to repeal regulations 
entitled: VR ll5·0l·OI. Guidelines for Public 
Participation, and adopt regulations entitled VR 
ll5·0l·Ol:l. Public Participation Guidelines. Public 
Participation Guidelines are regulations, mandated by 
§ 9-6.14:7.1 of the Code of Virginia, that govern how 
the agency will involve the public in the making of 
the regulations. The purpose of the proposed 
regulation is to review for effectiveness and continued 
need an emergency regulation that will be in effect 
only through June 10, 1994. The proposed regulation is 
for the purpose of providing a permanent regulation to 
supersede the emergency regulation. 

The proposed regulation governs regulation-making 
entities under the aegis of the Department of 
Agriculture and Consumer Services (with the exception 
of the Pesticide Control Board, which has adopted its 
own public participation guidelines), and the Virginia 
Agricultural Development Authority. 

Statutory Authority: § 9-6.14:7.1 of the Code of Virginia. 

Contact: L. H. Redford, Regulatory Coordinator, 1100 Bank 
Street, P.O. Box 1163, Richmond, VA 23209-1163, telephone 
(804) 786-3539. 

Pesticide Control Board 

January 15, 1994 • 9 a.m. - Public Hearing 
Department of Agriculture and Consumer Services, 1100 
Bank Street, Room 204, Richmond, Virginia. 

January 17, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Pesticide Control 
Board intends to amend regulations entitled: VR 
115·04·21. Public Participation Guidelines. The 
purpose of the proposed action is to review regulations 
for effectiveness and continued need to include 
allowing the public to request the use of an "advisor" 
and to ensure that the public may request changes to 
these regulations and receive consideration and 
response from the board. Also, provisions by which 
the board will appoint the "advisor" are established. 

Statutory Authority: § 9·6.14:7.1 of the Code of Virginia. 

Contact: Marvin A. Lawson, Ph.D., Program Manager, 
Office of Pesticide Management, Department of Agriculture 
and Consumer Services, 1100 Bank St., P.O. Box 1163, 
Room 401, Richmond, VA 23209, telephone (804) 371-6558. 

Virginia Sweet Potato Board 

t December 8, 1993 • 6:30 p.m. - Open Meeting 
Town House Restaurant, Rt. 126, Onancock, Virginia. ::!J 
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The board will meet to discuss marketing, promotion, 
research and education programs for the state's sweet 
potato industry. Any person wi;_o needs any 
accommodation in order to participate at the meeting 
should contact J. William Mapp at least five days 
before the meeting so that suitable arrangements can 
be made for any appropriate accommodation. The 
board will entertain public comment at the conclusion 
of all other business for a period not to exceed 30 
minutes. 

Contact: J. William Mapp, Program Director, Box 26, 
Onley, VA 23418, telephone (804) 787-5867. 

STATE AIR POLLUTION CONTROL BOARD 

t November 30, 1993 · 7:00 p.m. - Public Hearing 
Northwood High School Auditorium, Saltville, Virginia. 

This public hearing has been requested by local 
residents to receive comments on the proposed permit 
to allow Three Season, Inc., to modify their soil 
remediation facility in Saltville, Virginia. 

Contact: Michael D. Overstreet, Department of 
Environmental Quality, Air Division, 121 Russell Road, P. 
0. Box 1190, Abingdon, VA 24210, telephone (804) 676-5582. 

* * * * * * * * 

December 3, 1993 - Written comments may be submitted 
through this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia and the requirements of § 
llO(a) (1) of the Federal Clean Air Act that the State 
Air Pollution Control Board intends to adopt 
regulations entitled: VR 120-99-03. Regulation for the 
Control of Motor Vehicle Emissions. The purpose of 
this notice is to provide the public with the 
opportunity to comment on the proposed regulation 
and the costs and benefits of the proposal. 

The 1990 Clean Air Act amendments require that the 
Northern Virginia vehicle emissions testing program be 
upgraded from a "basic" program, which tests vehicle 
exhaust emissions at idle speed, to an "enhanced" 
program, which tests exhaust emissions from most 
vehicles during a simulated driving cycle and also 
tests for excessive fuel evaporation. 

The regulation defines affected motor vehicles and 
requires that they be presented to a test-only 
emissions inspection station biennially to receive a test 
based on vehicle model year and weight class. 
Information regarding the vehicle's performance on 
the test is given to the motorist and a pass, fail, 
waiver or rejection signal is electronically stored for 
the purpose of enforcement through registration. The 
inspection may cost the motorist up to $20 and there 
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is an administrative fee of $2 per vehicle, per year of 
registration, due at the time of registration. This will, 
in most cases, be collected by the Department of 
Motor Vehicles and deposited into a fund for the 
purpose of funding the state oversight costs of this 
program. 

Cars and trucks weighing less than 8,500 pounds, of 
model years 1968 and newer, will be subject to the 
"high-tech" exhaust emissions inspection, called IM240, 
which tests cars in a simulated driving cycle. All but 
the 1968-70 model years will also get a test of the 
vehicle's fuel vapor recovery system and of the fuel 
supply system to detect evaporative leaks. Heavier 
trucks will get a test of the exhaust emissions at idle 
and with the engine running at 2,500 RPM, called a 
"two-speed idle test." In addition to vehicles registered 
in the area defined by the law, vehicles not registered 
but operated regularly in the program area, such as 
on federal installations, will also be subject to testing, 
regardless of where they are registered. State and 
local government vehicles are also included. 

The test is valid for two years no matter how may 
times the vehicle is bought or sold. If a motorist 
wishes to request a waiver of the test, he must spend 
at least $450 on emissions-related repairs. The cost 
amount is adjusted each January by applying the 
Consumer Price Index released the previous fall by 
the federal government. The waiver is also valid for 
two years. 

Random testing of vehicles is required and will be 
accomplished using either roadside pullovers for an 
idle test or a remote sensing device next to the 
roadway. 

The regulation defines conditions under which an 
inspection station may be granted a permit and 
emissions inspectors may be granted a license. Certain 
conditions for consumer protection, such as location of 
stations, parameters for determining the number of 
inspection stations, and motorist waiting time are 
included in the regulation. 

Comparison with federal requirements: The following 
provisions of the regulation are more stringent than 
federal requirements: 

1. Coverage is extended from the nonattainment area 
to include Fauquier County based on the requirement 
in the state statute. 

2. Consumer protection requirements regarding the 
location of inspection stations, the number of 
inspection lanes, and the hours of operation provide 
parameters for these aspects of the program, based on 
requirements in the state statute, which are not 
requirements of the federal regulation. 

3. Manufacturers or distributors of emissions testing 

equipment are prohibited from owning or operating 
emissions inspection stations by statute. 

4. The federal requirement for this program is that a 
calculated reduction in certain emissions, in grams of 
emissions per vehicle mile traveled, be met through a 
program based on a model program developed by 
EPA. Some aspects of a state's program may match 
the model program, some may be less stringent, and 
some may be more stringent. Aspects of greater 
stringency must make up for those aspects which are 
less stringent. 

EPA's model program, i.e. the performance standard, 
includes: 

Network type: Centralized 

Start date: January l, 1995 

Test frequency: Annual testing 

Model year coverage: 1968 and lower 

Vehicle type coverage: Light duty vehicles and light 
duty trucks rated up to 8,500 pounds GVWR 

Transient, mass-emissions test (IM240): 1986 and 
newer vehicles 

Two-speed test, no resistance load: 1981-1985 
vehicles 

Idle test: 1980 and older 

Virginia's proposed program, designed to meet the 
performance standard, includes these variations on the 
model program: 

Test frequency: Biennial testing 

Vehicle type coverage: Vehicles rated up to 26,000 
pounds GVWR, with exceptions for diesels, 
motorcycles, and antique vehicles 

Transient, mass-emissions test (IM240): 1968 and 
newer light duty vehicles and trucks up to 8,500 
pounds GVWR 

Two-speed test, no resistance load: 1968 and newer 
heavy duty vehicles and trucks up to 26,000 pounds 
GVWR 

The following provision of the regulation is less stringent 
than federal requirements: 

Used vehicles held in a motor vehicle dealer's 
inventory for resale may be registered for one year 
without an emissions inspection provided that the 
dealer states in writing that the emissions equipment 
on the motor vehicle was operating in accordancE' 
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with the manufacturer's or distributor's warranty at 
the time of resale. This deferment is based on a 
requirement in the state statute. 

Location of proposal: The proposal, an analysis 
conducted by the department (including a statement of 
purpose, a statement of estimated impact of the 
proposed regulation, an explanation of need for the 
proposed regulation, an estimate of impact of the 
proposed regulation upon small businesses, and a 
discussion of alternative approaches) and any other 
supporting documents may be examined by the public 
at the office of the Air Programs Section, 9th Street 
Office Building, 8th Floor, 200-202 North 9th Street, 
Richmond, Virginia, and at the office of the Mobile 
Sources Section, Department of Environmental Quality, 
7240-D Telegraph Square Drive, Lorton, Virginia, 
telephone (703) 339-8553, between 8:30 a.m. and 4:30 
p.m. of each business day until the close of the public 
comment period. 

Statutory Authority: §§ 46.2-1179 and 46.2-1180 of the Code 
of Virginia. 

Written comments may be submitted through December 3, 
1993, to Manager, Air Programs Section, Department of 
Environmental Quality, P.O. Box 10089, Richmond, Virginia 
23240. 

Contact: David Kinsey, Policy Analyst, Department of 
Environmental Quality, P.O. Box 10089, Richmond, VA 
23240, telephone (804) 786-1620. 

******** 

December 14, 1993 - 7 p.m. - Information Session 
December 14, 1993 - 8 p.m. - Public Hearing 
Osborn High School Lecture Room, 9005 Tudor Lane, 
Manassas, Virginia. 

December 15, 1993 - 7 p.m. - Information Session 
December 15, 1993 - 8 p.m. - Public Hearing 
Millington Auditorium, College of William and Mary, 
Williamsburg, Virginia. 

December 16, 1993 - 7 p.m. - Information Session 
December 16, 1993 - 8 p.m. - Public Hearing 
Whitman Auditorium, Virginia Western Community College, 
3095 Colonial Avenue, S.W., Roanoke, Virginia. 

January 17, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Air Pollution 
Control Board intends to adopt regulations entitled: VR 
120-0l. Regulations for the Control and Abatement of 
Air Pollution (Revision HH Standards of 
Performance for Regulated Medical Waste 
Incinerators, Rule 5~6). The regulation amendments 
concern provisions covering standards of performance 
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for regulated medical waste incinerators. The proposal 
will require owners of regulated medical waste 
incinerators to limit emissions of dioxins/furans, 
particulate matter, carbon monoxide, and hydrogen 
chloride to a specified level necessary to protect 
public health and welfare. This will be accomplished 
through the establishment of emissions limits and 
process parameters based on control technology, 
ambient limits to address health impacts, and 
monitoring, testing, and recordkeeping to assure 
compliance with the limits. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Written comments may be submitted until the close of 
business January 17, 1994, to Manager, Air Programs 
Section, Department of Environmental Quality, P.O. Box 
10089, Richmond, Virginia 23240. The purpose of this 
notice is to provide the public with the opportunity to 
comment on the proposed regulation and the costs and 
benefits of the proposal. 

Contact: Karen Sabasteanski, Policy Analyst, Air Programs 
Section, Department of Environmental Quality, P.O. Box 
10089, Richmond, VA 23240, telephone (804) 786-1624. 

* * * * * * * * 

t January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Innsbrook Corporate 
Center, 4900 Cox Road, Glen Allen, Virginia. 

t January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia and the requirements of § 
llO(a)(l) of the Federal Clean Air Act that the State 
Air Pollution Control Board intends to amend 
regulations entitled: VR 120-01. Regulations lor the 
Control and Abatement of Air Pollution (Revision 
NN - Appendix E, Public Participation Guidelines). 
The regulation amendments revise the public 
participation procedures to: (i) change and expand the 
information provided in the notice of intended 
regulatory action and notice of public comment; (ii) 
clarify the types of meetings and hearings to be held; 
(iii) set out and specify the methods and policy for 
gaining public input and participation in the regulatory 
adoption process; (iv) and update other provisions to 
be consistent with the Administrative Process Act. 

Statutory Authority: §§ 9-6.14:7-1 and 10.1-1308 of the Code 
of Virginia. 

Written comments may be submitted until close of 
business January 31, 1994, to the Manager, Air Programs 
Section, Department of Environmental Quality, P. 0. Box 
10009, Richmond, Virginia 23240. The purpose of this 
notice is to provide the public with the opportunity to 
comment on the proposed regulation and the costs and 
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benefits of the proposal. 

Contact: Robert Mann, Manager, Air Programs Section, 
Department of Environmental Quality, P. 0. Box 10009, 
Richmond, VA 23240, telephone (804) 762-4419. 

ALCOHOLIC BEVERAGE CONTROL BOARD 

December 17, 1993 - Written comments may be submitted 
through this date. 

December 20, 1993 • 10 a.m. - Public Hearing 
Department of Alcoholic Beverage Control, 2901 Hermitage 
Road, 1st Floor Hearing Room, Richmond, Virginia. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Alcoholic Beverage 
Control Board intends to amend regulations entitled: 
VR 125·01·1. Procedural Rules for the Conduct of 
Hearings Before the Board and Its Hearing Officers 
and the Adoption or Amendment of Regulations; VR 
125·01·2. Advertising; VR 125-01·3. Tied-House; VR 
125·01·4. Requirements lor Product Approval; VR 
125-0l-5. Retail Operations; VR 125·01·6. 
Manufacturers and Wholesalers Operations; and VR 
125·01-7. Other Provisions. The proposed amendments 
to the regulations relate to (i) recodification of Title 4 
into new Title 4.1; (ii) informal conferences; (iii) 
agency representation; (iv) public participation 
guidelines; (v) allowing manufacturers, bottlers and 
wholesalers to supply retailers with inflatables and 
spirits back-bar pedestals; (vi) off-site directional signs 
for farm wineries and wineries holding retail 
off-premises winery licenses; (vii) increasing the 
record retention period from two to three years for 
licensees and permittees; (viii) prohibiting 
manufacturers, bottlers and wholesalers from providing 
customized advertising materials to retail licensees; 
(ix) wine coolers; (x) when and under what 
circumstances special agents and other 
law-enforcement officers shall have access to licensed 
retail establishments; (xi) the definition ol "reasonable 
hours"; (xii) requiring wine and beer and beer only 
restaurants to sell meals or other food at substantially 
all hours that wine and beer are offered for sale; 
(xiii) the form, content and retention of records and 
accounts required to be kept by licensees; (xiv) 
waiver of the banquet license tax for not-for-profit 
corporations or associations holding nonprofit events; 
and (xv) grain alcohol permits. 

Statutory Authority: §§ 4.1-103, 4.1-111, 4.1-ll3, 4.1-204, 
4.1-320, 4.1·329, 9-6.14:7.1 and 9·6.14:11 of the Code of 
Virginia. 

Contact: Robert N. Swinson, Secretary to the Board, P.O. 
Box 27491, Richmond, VA 23261-7491, telephone (804) 
367-0616. 

ALCOHOL SAFETY ACTION PROGRAM · MOUNT 
ROGERS 

t December l, 1993 • 12:30 p.m. - Open Meeting 
Oby's Restaurant, North Main Street, Marion, Virginia. l!;i 

The Mt. Rogers ASAP Board of Directors meets every 
other month to conduct program business. The order 
of business at all regular meetings shall be as follows: 
(i) call to order; (ii) roll call; (iii) approval of 
minutes; (iv) unfinished business; and (v) new 
business. 

Contact: J. L. Reedy, Jr., Director, Mt. Rogers ASAP, 1102 
A North Main St., Marion, VA 24354, telephone (703) 
783-7771. 

BOARD FOR ARCHITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

t November 30, 1993 · 2 p.m. - Public Hearing 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, Virginia. 

t January 29, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Architects, 
Professional Engineers, Land Surveyors and Landscape 
Architects intends to amend regulations entitled: VR 
130·01·2. Board for Architects, Professional 
Engineers, Land Surveyors and Landscape Architects 
Rules and Regulations. The purpose of the proposed 
amendments is to adjust fees contained in current 
regulation, establish registration requirements for 
limited liability companies, and revise minimum 
standards for property surveys. 

Statutory Authority: §§ 54.1-113 and 54.1-404 of the Code of 
Virginia. 

Contact: Willie Fobbs, III, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. 
Broad St., Richmond, VA 23230, telephone (804) 367·8514. 

t December 2, 1993 · 9 a.m. - Open Meeting 
Department ol Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, Virginia. llJ 

A meeting to (i) approve minutes from October 12, 
1993, meeting; (ii) review correspondence; (iii) review 
regulations; and (iv) review enforcement files. 

Contact: Willie Fobbs, III, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. 
Broad Street, Richmond, VA 23230, telephone (804) 
367-8514. 

Virginia Register of Regulations 

1256 



Board for Landscape Architects 

t November 30, 1993 • 9 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, Virginia. :.1 

A meeting to (i) approve minutes of May 21, 1993 
meeting; (ii) review applications; and (iii) revise 
applications. 

Contact: Willie Fobbs, III, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. 
Broad Street, Richmond, VA 23230, telephone (804) 
367-8514. 

Board for Land Surveyors 

t December I, 1993 · 9 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, Virginia. :.1 

A meeting to (i) approve minutes of September 8, 
1993, meeting (ii) review applications; and (iii) review 
correspondence. 

Contact: Willie Fobbs, III, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. 
Broad Street, Richmond, VA 23230, telephone (804) 
367-8514. 

Board for Professional Engineers 

t December 1, 1993 · l p.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, Virginia. IIJ 

A meeting to (i) approve minutes from October 12, 
1993, meeting (ii) review applications; (iii) review 
correspondence; and (iv) review regulations. 

Contact: Willie Fobbs, III, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. 
Broad St., Richmond, VA 23230, telephone (804) 367·8514. 

VIRGINIA ASBESTOS LICENSING BOARD 

December 20, 1993 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Asbestos 
Licensing Board intends to adopt regulations entitled: 
VR 137-01-1. Public Participation Guidelines. The 
proposed guidelines will set procedures for the 
Virginia Asbestos Licensing Board to follow to inform 
and incorporate public participation when promulgating 
asbestos licensing regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-501 of the Code 
of Virginia. 
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Contact: David E. Dick, Assistant Director, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8588. 

AUCTIONEERS BOARD 

December 7, 1993 • 2 p.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia. :.1 

An open meeting to conduct regular board business 
and other matters which may require board action. 

Contact: Geralde W. Morgan, Board Administrator, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

* * * * * * * * 

January 15, 1994 
until this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Auctioneers 
intends to repeal regulations entitled: VR 150-01·1. 
Public Participation Guidelines and adopt regulations 
entitled: VR 150·01-l:l. Public Participation 
Guidelines. The purpose of the proposed regulatory 
action is to promulgate new public participation 
guidelines as provided for in § 9-6.14:7.1 of the Code 
of Virginia regarding the solicitation of input from 
interested parties in the formulation, adoption and 
amendments to new and existing regulations governing 
the licensure of auctioneers in Virginia. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-602 and 54.1-201 of 
the Code of Virginia. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

BOARD FOR BARBERS 

t November 29, 1993 . 8:30 a.m - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Conference Room 4, Richmond, 
Virginia. [] 

An exam review and construction workshop. 

Contact: George Bridewell, Examination Administrator, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8544 or (804) 367-9753/TDD .,.. 

t December 6, 1993 · 9 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
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3600 W. Broad St., 4th Floor, Richmond, Virginia. 

A meeting to (i) review applications; (ii) review 
correspondence; (iii) review and disposition of 
enforcement files; (iv) conduct a regulatory review 
work session; and (v) conduct routine board business. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230-4917, telephone 
(804) 367-8590. 

January 15, 1994 
until this date. 

* * * * * * * * 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Barbers 
intends to repeal regulations entitled: VR 170-01-00. 
Public Participation Guidelines and adopt regulations 
entitled: VR 170-01-00:1. Public Participation 
Guidelines. The purpose of the proposed guidelines is 
to set procedures for the Board for Barbers to follow 
to inform and incorporate public participation when 
promulgating regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8590. 

CHESAPEAKE BAY LOCAL ASSISTANCE BOARD 

December 2, 1993 - 10 a.m. - Open Meeting 
State Capitol, Senate Room 4, Richmond, Virginia. %1 
(Interpreter for the deaf provided upon request) 

The board will conduct general business, including 
review of local Chesapeake Bay Preservation Area 
programs. Public comment will be taken early in the 
meeting. A tentative agenda will be available by 
November 23 from the Chesapeake Bay Local 
Assistance Department. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Richmond, VA 23219, 
telephone (804) 225-3440 or toll-free 1-800-243-7229/TDD -.. 

* * * * * * * * 

t January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality Board Room, 4900 
Cox Road, Innsbrook, Glen Allen, Virginia. 

t January 31, 1994 - Written comments may tie submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Chesapeake Bay Local 
Assistance Board intends to amend regulations entitled: 
VR 173-01-00:L Public Participation Guidelines. The 
purpose of the proposed amendments is to ensure 
interested persons information necessary for 
meaningful, timely input throughout the regulatory 
process. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-2103 of the Code 
of Virginia. 

Contact: C. Scott Crafton, Regulatory Coordinator, 
Chesapeake Bay Local Assistance Department, 805 E. 
Broad St., Rm. 701, Richmond, Va 23219, telephone (804) 
225-3440 or toll free 1-800-243-7229/TDD -.. 

Central Area Review Committee 

December 15, 1993 - 10 a.m. - Open Meeting 
Chesapeake Bay Local Assistance Department, 805 East 
Broad Street, Suite 701, Richmond, Virginia. (Interpreter 
for the deaf provided upon request) 

The review committee will review Chesapeake Bay 
Preservation Area programs for the Central Area. 
Persons interested in observing should call the 
Chesapeake Bay Local Assistance Department to verify 
meeting time, location and schedule. No comments 
from the public will be entertained at the review 
committee meeting; however, written comments are 
welcome. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Richmond, VA 23219, 
telephone (804) 225-3440 or toll-free 1-800-243-7229/TDD v 

Northern Area Review Committee 

December 14, 1993 - 2 p.m. - Open Meeting 
Chesapeake Bay Local Assistance Department, 805 East 
Broad Street, Suite 701, Richmond, Virginia. (Interpreter 
for the deaf provided upon request) 

The review committee will review Chesapeake Bay 
Preservation Area programs for the Northern Area. 
Persons interested in observing should call the 
Chesapeake Bay Local Assistance Department to verify 
meeting time, location and schedule. No comments 
from the public will be entertained at the review 
committee meeting; however, written comments are 
welcome. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Richmond, VA 23219, 
telephone (804) 225-3440 or toll-free 1-800-243-7229/TDD v 

Southern Area Review Committee 

December 15, 1993 - 2 p.m. - Open Meeting 
Chesapeake Bay Local Assistance Department, 805 Eas{ 
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Broad Street, Suite 701, Richmond, Virginia. (Interpreter 
for the deaf provided upon request) 

The review committee will review Chesapeake Bay 
Preservation Area programs for the Southern Area. 
Persons interested in observing should call the 
Chesapeake Bay Local Assistance Department to verify 
meeting time, location and schedule. No comments 
from the public will be entertained at the review 
committee meeting; however, written comments are 
welcome. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Richmond, VA 23219, 
telephone (804) 225-3440 or toll-free 1-800-243-7229/TDD "' 

CHILD DAY-CARE COUNCIL 

t December 9, 1993 - 9:30 a.m. - Open Meeting 
Theater Row Building, Lower Level, Conference Room 1, 
730 E. Broad St., Richmond, Virginia. 1.\1 (Interpreter for 
the deaf provided upon request) 

A meeting to discuss issues, concerns and programs 
that impact child day centers, camps, school age 
programs, and preschool/nursery schools. The public 
comment period will be 10 a.m. Please call ahead of 
time for possible changes in meeting time. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 
Theater Row Bldg., 730 E. Broad Street, Richmond, VA 
23219, telephone (804) 692-1820. 

INTERDEPARTMENTAL REGULATION OF CHILDREN'S 
RESIDENTIAL FACILITIES 

Coordinating Committee 

December 17, 1993 - 8:30 a.m. - Open Meeting 
Office of Coordinator, Interdepartmental Regulation, 730 
East Broad Street, Theater Row Building, Richmond, 
Virginia. };J 

A regularly scheduled meeting to consider such 
administrative and policy issues as may be presented 
to the committee. A period for public comment is 
provided at each meeting. 

Contact: John J. Allen, Jr., Coordinator, Interdepartmental 
Regulation, 730 E. Broad St., Richmond, VA 23219-1849, 
telephone (804) 692-1960. 

COMPENSATION BOARD 

December 22, 1993 - Noon - Open Meeting 
9th Street Office Building, 202 North 9th Street, Room 

19!3/913A, 9th Floor, Richmond, Virginia. F (Interpreter for 
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the deaf provided upon request) 

A routine meeting. 

Contact: Bruce W. Haynes, Executive Secretary, P.O. Box 
3-F, Richmond, VA 23206-0686, telephone (804) 786-3886 or 
(804) 786-3886/TDD e 

CONSERVATION AND RECREATION FOUNDATION 

t December 8, 1993 - I p.m. - Open Meeting 
General Assembly Building, 4th Floor West Conference 
Room, Richmond, Virginia. 1.\1 (Interpreter for deaf 
provided upon request) 

A general business and educational session. 

Contact: Art Buehler, Division Director, Planning and 
Recreation Resources, 203 Governor St., Suite 326, 
Richmond, VA 23219, telephone (804) 786-5046 or (804) 
786-2121/TDD e 

DEPARTMENT OF CONSERVATION AND RECREATION 

t January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Board Room, 4900 
Cox Road, Innsbrook, Glen Allen, Virginia. 

t January 31, 1994 - Written comments may be submitted 
until this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Conservation and Recreation intends to amend 
regulations entitled: VR 217-00-00. Regulatory Public 
Participation Procedures. Section 9-6.14:7.1 of the 
Administrative Process Act (APA) requires each 
agency to develop, adopt and use public participation 
guidelines for soliciting the input of interested persons 
in the formation and development of its regulations. 
Such guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Furthermore, 
§ 10.1-104 of the Code of Virginia authorizes the 
Department of Conservation and Recreation 
(department) to prescribe rules and regulations 
necessary and incidental to the performance of duties 
or execution of powers conferred by law; and to 
promulgate regulations pursuant to the Administrative 
Process Act to carry out the provisions of Subtitle I of 
Title 10.1 of the Code of Virginia. 

This action is necessary to replace existing emergency 
Regulatory Public Participation Procedures with 
permanent regulations which will comply with new 
provisions of the APA enacted by the 1993 General 
Assembly. These proposed amendments will establish, 
in regulation, various provisions to ensure that 
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interested persons have the necessary information to 
comment in a meaningful, timely fashion during all 
phases of the regulatory process. These proposed 
amendments are consistent with those of the other 
agencies within the Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the department's procedures for establishing 
and maintaining lists of persons expressing an interest 
in the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the Director of the Department of 
Conservation and Recreation should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-104 of the Code 
of Virginia. 

Contact: Leon E. App, Executive Assistant, Department of 
Conservation and Recreation, 203 Governor St., Suite 302, 
Richmond, VA 23219, telephone (804) 786-4570. 

Board of Conservation and Recreation 

t January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Board Room, 4900 
Cox Road, Innsbrook, Glen Allen, Virginia. 

t January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Conservation 
and Recreation intends to amend regulations entitled: 
VR 215-00-00. Regulatory Public Participation 
Procedures. Section 9-6.14:7.1 of the Administrative 
Process Act (APA) requires each agency to develop, 
adopt and use public participation guidelines for 
soliciting the input of interested persons in the 
formation and development of its regulations. Such 

guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Furthermore, 
§ 10.1-107 of the Code of Virginia authorizes the Board 
of Conservation and Recreation (board) to promulgate 
regulations necessary for the execution of the Virginia 
Stormwater Management Act, Article 1.1, (§ 10.1-603.1 
et seq.) of Chapter 6 of Title 10.1 of the Code of 
Virginia. 

This action is necessary to replace existing emergency 
Regulatory Public Participation Procedures with 
permanent regulations which will comply with new 
provisions of the APA enacted by the 1993 General 
Assembly. These proposed amendments will establish, 
in regulation, various provisions to ensure that 
interested persons have the necessary information to 
comment in a meaningful, timely fashion during all 
phases of the regulatory process. These proposed 
amendments are consistent with those of the other 
agencies within the Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the Director of the Department of 
Conservation and Recreation should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-107 of the Code 
of Virginia. 

Contact: Leon E. App, Executive Assistant, Department of 
Conservation and Recreation, 203 Governor St., Suite 302, 
Richmond, VA 23219, telephone (804) 786-4570. 
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Soil and Water Conservation Board 

t January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Board Room, 4900 
Cox Road, Innsbrook, Glen Allen, Virginia. 

t January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Soil and Water 
Conservation Board intends to amend regulations 
entitled: VR 625-00-00:1. Regulatory Public 
Participation Procedures, Section 9-6.14:7.1 of the 
Administrative Process Act (APA) requires each 
agency to develop, adopt and use public participation 
guidelines for soliciting the input of interested persons 
in the formation and development of its regulations. 
Such guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Furthermore, 
§ 10.1·502 of the Code of Virginia authorizes the 
Virginia Soil and Water Conservation Board (board) to 
promulgate regulations necessary for the execution of 
Chapter 5 (§ 10.1-603 et seq.) of Title 10.1 of the Code 
of Virginia. This authorization covers the Erosion and 
Sediment Control Law and its attendant regulations. 
Section 10.1-603.18 of the Code of Virginia authorizes 
the board to promulgate regulations for the proper 
administration of the Flood Prevention and Protection 
Assistance Fund which is to include but not be limited 
to the establishment of amounts, interest rates, 
repayment terms, consideration of the financial 
stability of the particular local public body applying 
and all other criteria for awarding of grants or loans 
under the Flood Prevention and Protection Assistance 
Fund Act (§ 10.1-603.16 et seq.). The Dam Safety Act 
under § 10.1-605 of the Code of Virginia requires the 
board to promulgate regulations to ensure that 
impounding structures in the Commonwealth are 
properly and safely constructed, maintained and 
operated (§ 10.1-604 et seq.). The Conservation, Small 
Watersheds Flood Control and Area Development Fund 
Act (§ 10.1-636 et seq.) authorizes the board to 
establish guidelines for the proper administration of 
the fund and provisions of Article 4. 

This action is necessary to replace existing emergency 
Regulatory Public Participation Procedures with 
permanent regulations which will comply with new 
provisions of the APA enacted by the 1993 General 
Assembly. These proposed amendments will establish, 
in regulation, various provisions to ensure that 
interested persons have the necessary information to 
comment in a meaningful, timely fashion during all 
phases of the regulatory process. These proposed 
amendments are consistent with those of the other 
agencies within the Natural Resources Secretariat. 

The proposed amendments contain a number of new 
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provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the Director of the Department of 
Conservation and Recreation should use the 
participatory app Jach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

Statutory Authority: §§ 9-6.14:7.1, 10.1·502, 1 0.1·603.18, 
10.1-605, and 10.1-637 of the Code of Virginia. 

Contact: Leon E. App, Executive Assistant, Department of 
Conservation and Recreation, 203 Governor St., Suite 302, 
Richmond, VA 23219, telephone (804) 786-4570. 

BOARD FOR CONTRACTORS 

t December 15, 1993 - 8 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., 4th Floor, Conference Room 4, 
Richmond, Virginia. 

A regular quarterly meeting of the board to address 
policy and procedural issues, review and render 
decisions on applications for contractors' licenses, and 
review and render case decisions on matured 
complaints against licensees. The meeting is open to 
the public; however, a portion of the board's business 
may be discussed in executive session. 

Contact: A. R. Wade, Assistant Director, 3600 W. Broad St., 
Richmond, VA 23230, telephone (804) 367-8585. 

Recovery Fund Committee 

December 8, 1993 - 9 a.m. - Open Meeting 
3600 West Broad Street, Richmond, Virginia. -~1 

A meeting to consider claims filed against Virginia 
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Contractor Transaction Recovery Fund. This meeting 
will be open to the public; however, a portion of the 
discussion may be conducted in executive session. 

Contact: Holly Erickson, Assistant Administrator Recovery 
Fund, 3600 W. Broad St., Richmond, VA 23219, telephone 
(804) 367-8561. 

DEPARTMENT OF CORRECTIONS (STATE BOARD OF) 

t December 15, 1993 - 10 a.m. - Open Meeting 
Board of Corrections Board Room, 6900 Atmore Drive, 
Richmond, Virginia lkJ 

A meeting to discuss matters as may be presented. 

Contact: Ms. Vivian Toler, Secretary to the Board, 6900 
Atmore Drive, Richmond, VA 23225, telephone (804) 
674-3235. 

* * * * * * * * 

January 12, 1994 - 10 a.m. - Public Hearing 
Board of Corrections Board Room, 6900 Atmore Drive, 
Richmond, Virginia. 

January 17, 1994 
until this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to amend regulations entitled: VR 
230-30-001. Public Participation Guidelines. The 
purpose of the proposed regulations is to outline how 
the Board of Corrections plans to ensure public 
participation in the formation and development of 
regulations as required in the Administrative Process 
Act. 

Statutory Authority: §§ 9-6.14:7 .I and 53.1-5 of the Code of 
Virginia. 

Contact: Amy Miller, Agency Regulatory Coordinator, 
Department of Corrections, P.O. Box 26963, Richmond, VA 
23261, telephone (804) 67 4-3262. 

January 17, 1994 
until this date. 

* * * * * * * * 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to repeal regulations entitled: VR 
230-30-005. Guide lor Minimum Standards in 
Planning, Design and Construction of Jail Facilities. 
The Board of Corrections is repealing this regulation; 
however, the board is including the provisions of this 
regulation in VR 230-30-005:1, Standards for Planning, 
Design, Construction and Reimbursement of Local 

Correctional Facilities. 

Statutory Authority: §§ 53.1-5, 53.1-68 and 53.1-80 through 
53.1-82.3 of the Code of Virginia. 

Contact: Mike Howerton, Chief of Operations, Department 
of Corrections, P.O. Box 26963, Richmond, VA 23251, 
telephone (804) 674-3251. 

******** 

December 15, 1993 - 10 a.m. - Public Hearing 
Board of Corrections Board Room, 6900 Atmore Drive, 
Richmond, Virginia. 

January 17, 1994 
until this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to adopt regulations entitled: VR 
230-30-005:1. Standards for Planning, Design, 
Construction and Reimbursement of Local 
Correctional Facilities. The purpose of the proposed 
regulation is to fulfill the Board of Corrections' 
obligation to establish minimum standards for the 
construction, equipment, administration and operation 
of local correctional facilities, along with regulations 
establishing criteria to assess need, establish priorities, 
and evaluate requests for reimbursement of 
construction costs to ensure fair and equitable 
distribution of state funds provided. These regulations 
will supersede VR 230-30-008, Regulations for State 
Reimbursement of Local Correctional Facility 
Construction Costs, and VR 230-30·005, Guide for 
Minimum Standards in Planning, Design and 
Construction of Jail Facilities. 

Statutory Authority: §§ 53.1-5, 53.1-68 and 53.1-80 through 
53.1-82.3 of the Code of Virginia. 

Contact: Mike Howerton, Chief of Operations, Department 
of Corrections, P.O. Box 26963, Richmond, VA 23251, 
telephone (804) 674-3251. 

January 17, 1994 
until this date. 

* * * * * * * * 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to repeal regulations entitled: VR 
230-30-008. Regulations lor State Reimbursement of 
Local Correctional Facility Construction Costs. The 
Board of Corrections is repealing this regulation; 
however, the board is including the provisions of this 
regulation in VR 230-30-005:1, Standards for Planning, 
Design, Construction and Reimbursement of Local 
Correctional Facilities. 
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Statutory Authority: §§ 53.1-5, 53.1-68 and 53.1-80 through 
53.1-82.3 of the Code of Virginia. 

Contact: Mike Howerton, Chief of Operations, Department 
of Corrections, P.O. Box 26963, Richmond, VA 23251, 
telephone (804) 674-3251. 

BOARD FOR COSMETOLOGY 

t February 10, 1994 - Written comments may be 
submitted until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for 
Cosmetology intends to repeal regulations entitled: VR 
235-01·1. Public Participation Guidelines and adopt 
regulations entitled: VR 235-01-0l:l. Public 
Participation Guidelines. The purpose of the proposed 
guidelines is to set procedures for the Board for 
Cosmetology to follow to inform and incorporate 
public participation when promulgating Cosmetology 
regulations. 

Statutory Authority: §§ 9·6.14:7.1 and 54.1-1202 of the Code 
of Virginia. 

Contact: Karen W. O'Neal, Assistant Director, 3600 W. 
Broad Street, Richmond, VA 23230, telephone (804) 
367-8509. 

BOARD OF DENTISTRY 

December 2, 1993 · 8:30 a.m. - Open Meeting 
December 3, 1993 · 8:30 a.m. - Open Meeting 
December 4, 1993 • 8:30 a.m. - Open Meeting 
6606 West Broad Street, Richmond, Virginia. Ill 

The board will hold formal hearings (December 2 and 
3) and conduct board business to include reviewing 
public comments and considering proposed regulations. 
Committee reports including legislative/regulatory, 
executive committee and exam negotiations will be on 
the agenda. This is a public meeting and there will be 
a 20-minute public comment period from 8:40 a.m. to 
9 a.m. on Saturday, December 4, 1993, unless 
scheduled hearings are cancelled, at which time 
comments will be received at 8:40 a.m. to 9 a.m. on 
Friday, December 3, 1993. 

Contact: Marcia J. Miller, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230-1717, telephone 
(804) 662-9906. 

DISABILITY SERVICES COUNCIL 

t December 10, 1993 · 1 p.m. - Open Meeting 
Department of Rehabilitative Services, 4901 Fitzhugh 
Avenue, Richmond, Virginia lkl 
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A meeting to discuss guidelines for the Rehabilitative 
Services Incentive Fund. 

Contact: Allen Gouse, Deputy Commissioner, Department 
of Rehabilitative Services, 4901 Fitzhugh Avenue, 
Richmond, VA 23230, telephone (804) 367-0224, toll-free 
1-800-552-50!9, or (804) 367-0282/TDD .,. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

December 3, 1993 • 4 p.m. - Public Hearing 
James Monroe Building, !0! North 14th Street, Richmond, 
Virginia. 

December 3, 1993 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the State Board of 
Education intends to amend regulations entitled: VR 
270·01-0034. Regulations Governing the Operation ol 
Proprietary Schools and Issuing of Agent Permits. 
The proposed revisions increase user fees to the 
schools and update and provide consistency between 
the regulations and current practice. For more 
information or to receive a copy of the proposals 
contact Carol Buchanan at the address below. 

Statutory Authority: §§ 22.1-321 and 22.1-327 of the Code of 
Virginia. 

Contact: Carol Buchanan, Associate Specialist, Department 
of Education, P.O. Box 2120, Richmond, VA 23216-2120, 
telephone (804) 225-2848 or toll-free 1-800-292-3820. 

* * * * * * * * 

t December 14, 1993 · 7 p.m. - Public Hearing 
Snow date: December 16, 1993 
Northside High School, 6758 Northside High School Road, 
Roanoke, Virginia. 

t January 19, 1994 · 7 p.m. - Public Hearing 
Snow date: January 25, 1994 
Kenmore Middle School, 200 South Carlin Springs Road, 
Arlington, Virginia. 

t January 20, 1994 • 7 p.m. - Public Hearing 
Snow date: January 27, 1994 
Hermitage High School, 8301 Hungary Spring Road, 
Richmond, Virginia 

t January 29, 1994 - Written comments may be submitted 
until this date. 
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Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Stale Board of 
Education intends to adopt regulations entitled: VR 
270-01·0042:1. Regulations Governing the Employment 
of Professional Personnel. The purpose of the 
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proposed regulations is to include provisions for 
contractual agreements and hiring procedures. The 
regulations provide an overview of the contracting 
process for local school boards and their professional 
employees, definitions of relevant contract terms, and 
descriptions of essential contract elements are 
included within the appendix of the regulations. The 
regulations describe the employment of professional 
personnel as a process that rests with the local school 
board and the employee and sets forth the prototypes 
and contract elements as resources that local boards 
may use at their discretion in meeting the 
requirements of the employment process. 

The proposed regulations are new regulations that are 
intended to replace VR 270-01-0042, which will be 
repealed. The proposed regulations reflect substantial 
changes over the previous section on contractual 
agreements. For the first time, all relevant terms are 
being described and an entirely new section on the 
uniform hiring of teachers is presented. 

The specific provisions of the proposed regulations are 
in two parts and begin with a preamble describing 
who the parties are and that the hiring discretion is 
with the local school board. Part I includes (i) 
definitions of terms, including types of contracts and 
the personnel involved, (ii) the contract period and 
the form of the contract including sample prototypes 
of each type of contract and a listing of essential 
contract terms, (iii) the specific provisions of the 
annual contract, (iv) the specific provisions of the 
continuing contract, and (v) the specific provisions of 
the coaching contract. Part II includes (i) a discussion 
of the purpose of a uniform hiring process, and (ii) a 
three-phase hiring process with detailed descriptions of 
the benefits and requirements of each phase. The 
three-phase process establishes a calendar for hiring 
that is compatible with the dates budgets are 
completed by local governing bodies. The calendar 
dates establish minimum timeframes to accommodate 
the local hiring process, offer local flexibility in 
including contract terms to cover unique needs and 
practices of a locality, and offer professional mobility 
for teachers. 

Statutory Authority: §§ 22.1-!6, 22.1-302, and 22.1-304 of the 
Code of Virginia. 

Contact: Brenda F. Briggs or Charles W. Finley, Associate 
Specialists, Compliance Division, Department of Education, 
P. 0. Box 2120, Richmond, VA, telephone (804) 225-2750, 
(804) 225-2747 or toll-free 1-800-292-3820. 

t January 27, 1994 - 8:30 a.m. - Open Meeting 
t February 24, 1994 - 8:30 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, Richmond, 
Virginia. IIJ (Interpreter for the deaf provided upon 
request) 

The Board of Education and the Board of Vocational 

Education will hold a regularly scheduled meeting. 
Business will be conducted according to items listed 
on the agenda. The agenda is available upon request. 

Contact: Dr. Ernest W. Martin, Assistant Superintendent, 
Department of Education, P. 0. Box 2120, Richmond, VA 
23216-2120, telephone (804) 225-2073 or toll-free 
1-800-292-3820. 

BOARDS OF EDUCATION; MENTAL HEALTH, MENTAL 
RETARDATION AND SUBSTANCE ABUSE SERVICES; 

SOCIAL SERVICES; AND YOUTH AND FAMILY 
SERVICES 

December 17, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Boards of Education; 
Mental Health, Mental Retardation and Substance 
Abuse Services; Social Services; and Youth and Family 
Services intend to amend regulations entitled: VR 
270-01-003, VR 470-02-01, VR 615-29-02, and VR 
690-40-004. Standards lor Interdepartmental 
Regulation of Residential Facilities for Children. 
This regulation is designed to assure that adequate 
care, treatment and education are provided by 
residential facilities for children. The proposed 
revisions amend and clarify requirements governing 
participation of residents in human research and 
duration of licenses/ certificates. 

Statutory Authority: §§ 16.!-311, 22.1-321, 22.1-323.2, 37.1-10, 
37.1-182, 37.1-189.1, 63.1-25, 63.1-196.4, 66-10 and 66-24 of 
the Code of Virginia. 

Written comments may be submitted through December 
17, 1993, to Rhonda M. Harrell, Office of 
Interdepartmental Regulation, 730 East Broad Street, 
Richmond, Virginia 23219-1849. 

Contact: John J. Allen, Jr., Coordinator, Office of 
Interdepartmental Regulation, 730 E. Broad St., Richmond, 
VA 23219-1849, telephone (804) 692-1960. 

STATE EDUCATION ASSISTANCE AUTHORITY 

December 17, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Education 
Assistance Authority intends to amend regulations 
entitled: VR 275-01-1. Regulations Governing Virginia 
Administration of the Federally Guaranteed Student 
Loan Programs. The purpose of the proposed 
amendment is to incorporate changes to federal 
statute and regulations, to reduce lender due diligence 
requirements and to respond to changes in federa 
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interest payments for claims. 

Statutory Authority: § 23-38.33:1 C 7 of the Code of 
Virginia. 

Written comments may be submitted through December 
17, 1993, to Marvin Ragland, Virginia Student Assistance 
Authorities, 411 Franklin Street, Richmond, Virginia 23219. 

Contact: Sherry Scott, Policy Analyst, 411 E. Franklin St., 
Richmond, VA 23219, telephone (804) 775-4000 or toll-free 
1-800-792-5626. 

LOCAL EMERGENCY PLANNING COMMITTEE • CITY 
OF ALEXANDRIA 

December I, 1993 • 6 p.m. - Open Meeting 
Alexandria Police Department, 2003 Mill Road, Alexandria, 
Virginia. :ll (Interpreter for the deaf provided upon 
request) 

A meeting with committee members and facility 
emergency coordinators to conduct business in 
accordance with SARA Title Ill, Emergency Planning 
and Community Right-to-Know Act of 1986. 

Contact: Charles McRorie, Emergency Preparedness 
, Coordinator, 900 Second St., Alexandria, VA 22314, 
;telephone (703) 838-3825 or (703) 838-5056/TDD .,. 

LOCAL EMERGENCY PLANNING COMMITTEE • 
CHESTERFIELD COUNTY 

December 2, 1993 - 5:30 p.m. - Open Meeting 
January 6, 1994 - 5:30 p.m. - Open Meeting 
Chesterfield County Administration Building, 10001 
Ironbridge Road, Room 502, Chesterfield, Virginia. :ll 

A meeting to meet requirements of Superfund 
Amendment and Reauthorization Act of 1986. 

Contact: Lynda G. Furr, Assistant Emergency Services 
Coordinator, Chesterfield Fire Department, P.O. Box 40, 
Chesterfield, VA 23832, telephone (804) 748-1236. 

LOCAL EMERGENCY PLANNING COMMITTEE · 
HANOVER COUNTY 

t December 7, 1993 · 9 a.m. - Open Meeting 
Hanover Fire Company 5, Route 1004 at Route 301 N., 
Hanover, Virginia rltl 

A meeting to include: 

1. Presentation of Updated Hazardous Materials 
Emergency Response Plan. 

2. Update on the Hazardous Materials Transportation 
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Vulnerability Study (HMTVSA) grant. 

3. Case studies of Local Haz-Mat Incidents. Program -
Pete Taylor. 

4. Understanding Facility 
Requirements - Tim Reid, 
Affairs, Chemtreat. 

Contingency Planning 
Director of Regulatory 

5. Old business/new business. Fifteen-minute 
discussion. 

Contact: John F. Trivellin, CEM, Hazardous Materials 
Coordinator, P. 0. Box 470, Hanover County, VA 23069, 
telephone (804) 798-8554 or (804) 730-6195. 

LOCAL EMERGENCY PLANNING COMMITTEE • 
WINCHESTER 

t December I, 1993 • 3 p.m. - Open Meeting 
Shawnee Fire Company, 2333 Roosevelt Blvd., Winchester, 
Virginia. 

A general meeting. 

Contact: L. A. Miller, Fire Chief, Winchester Fire & 
Rescue Department, 126 N. Cameron St., Winchester, VA 
22601, telephone (703) 662-2298. 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

December 15, 1993 - 10 a.m. - Open Meeting 
Department of Environmental Quality, Innsbrook Corporate 
Center, 4900 Cox Road, Training Room, Glen Allen, 
Virginia. 

The Interagency Committee on Land Application of 
Sewage Sludge will meet to discuss PAN rates for the 
SCAT regulations, the use of values for soil 
productivity classification and crop requirements, and 
the future role of the committee. 

Contact: Martin Ferguson, Department of Environmental 
Quality, 4900 Cox Rd., Glen Allen, VA 23060, telephone 
(804)527-5030. 

******** 

t January 6, 1994 • 7 p.m. -Public Hearing 
Department of Environmental Quality, Innsbrook Office, 
4900 Cox Road, Glen Allen, Virginia. 

t January 31, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Environmental Quality intends to adopt regulations 
entitled: VR 304·01-01. Public Participation 
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Guidelines. The purpose of the proposed regulation is 
to replace existing emergency public participation 
guidelines with permanent guidelines in compliance 
with the Administrative Process Act. Department of 
Environmental Quality has conducted analyses related 
to the basis, purpose, substance, issues and estimated 
impacts of the proposed amendments. Any persons 
interested in reviewing these materials should contact 
Cindy Berndt at the Department of Environmental 
Quality, Office of Regulatory Service, P. 0. Box 11143, 
Richmond, Virginia 23230. The meeting is being held 
at a facility believed to be accessible to persons with 
disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton, Office of Regulatory Service, P. 0. Box 11143, 
Richmond, VA 23230, (804) 527-5162 or (804) 
527-4261/TDD. Persons needing interpreter services for 
the deaf must notify Ms. Dalton no later than 
December 27, 1993. 

Statutory Authority: §§ 9-6.14:7.1 and 62.J.l95.1 of the Code 
of Virginia. 

Written comments may be submitted until 4 p.m. on 
January 3, 1994, to Ms. Doneva Dalton, Department of 
Environmental Quality, P. 0. Box 11143, Richmond, VA 
23230. Contact: Cindy M. Berndt, Office of 
Regulatory Services, Department of Environmental Quality, 
P. 0. Box 11143, Richmond, VA 23230, telephone (804) 
527-5158. 

Work Group on Detection/Quantitation Levels 

January 12, 1994 - 1:30 p.m. - Open Meeting 
Department of Environmental Quality, 4949 Cox Road, Lab 
Training Room, Glen Allen, Virginia. rN 

The department has established a work group on 
detectionjquantitation levels for pollutants in the 
regulatory and enforcement programs. The work group 
will advise the Director of the Department of 
Environmental Quality. Other meetings of the work 
group have been scheduled at the same time and 
location for January 26, February 9, February 23, 
March 9, March 23, April 6, and April 20, 1994. 
However, these dates are not firm. Persons interested 
in the meetings of this work group should confirm the 
date with the contact person below. 

Contact: Alan J. Anthony, Chairman, Department of 
Environmental Quality, 4900 Cox Road, Glen Allen, VA 
23060, telephone (804) 527-5070. 

VIRGINIA FIRE SERVICES BOARD 

t December 17, 1993 - 9 a.m. - Open Meeting 
Sheraton Park South, Moorefield Office Park, 9901 
Midlothian Turnpike, Richmond, Virginia. 

A business meeting to discuss training and fire 

policies. The meeting is open to the public for 
comments and input. 

Contact: Anne J. Bales, Executive Secretary Senior, 2807 
Parham Road, Suite 200, Richmond, VA 23294, telephone 
(804) 527-4236. 

Fire/EMS Education and Training Committee 

t December 16, 1993 - 10 a.m. - Open Meeting 
Sheraton Park South, Moorefield Office Park, 9901 
Midlothian Turnpike, Richmond, Virginia. 

A meeting to discuss fire training and policies. The 
committee meeting is open to the public for their 
input and comments. 

Contact: Anne J. Bales, Executive Secretary Senior, 2807 
Parham Road, Suite 200, Richmond, VA 23294, telephone 
(804) 527-4236. 

Fire Prevention and Control Committee 

t December 16, 1993 - 9 a.m. - Open Meeting 
Sheraton Park South, Moorefield Office Park, 9901 
Midlothian Turnpike, Richmond, Virginia. 

A meeting to discuss fire training and policies. The 
committee meeting is open to the public for their 
input and comments. 

Contact: Anne J. Bales, Executive Secretary Senior, 2807 
Parham Road, Suite 200, Richmond, VA 23294, telephone 
(804) 527-4236. 

Legislative/Liaison Committee 

t December 16, 1993 - I p.m. - Open Meettng 
Sheraton Park South, Moorefield Office Park, 9901 
Midlothian Turnpike, Richmond, Virginia. 

A meeting to discuss fire training and policies. The 
committee meeting is open to the public for their 
input and comments. 

Contact Anne J. Bates, Executive Secretary Senior, 2807 
Parham Road, Suite 200, Richmond, VA 23294, telephone 
(804) 527-4236. 

FOOD SERVICE ADVISORY COMMITTEE 

t December 9, 1993 - 10 a.m. - Open Meeting 
Department of Housing and Community Development, 
Jackson Center, 501 N. Second St., Second Floor 
Conference Room, Richmond, Virginia ~ 

A regular meeting. This committee meets at least once 
a year to discuss and recommend food service policy, 
regulation, and programmatic changes to the 
Commissioner of Health for implementation. 
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Contact: John E. Benko, Division Director, Division of 
Food and Environmental Health, 1500 E. Main St., Suite 
115, Richmond, VA 23218, telephone (804) 786-3559. 

BOARD OF FORESTRY 

t January 13, 1994 - 9:30 a.m. - Open Meeting 
Marriott Hotel, 500 E. Broad Street, Richmond, Virginia 

A general business meeting. 

Contact: Barbara A. Worrell, Administrative Staff 
Specialist, P. 0. Box 3758, Charlottesville, VA 22903-0858, 
telephone (804) 977-6555/TDD .,.. 

BOARD OF GAME AND INLAND FISHERIES 

December 2, 1993 - 9 a.m. - Open Meeting 
Rappahannock Community College, Warsaw Campus, 
Warsaw, Virginia. 

The board will hold a facilitated workshop to review 
their operating procedures and how they relate to 
staff and others. If necessary, other general and 
administrative matters may be discussed, and the 
board may hold an executive session. 

Contact: Belle Harding, Secretary to the Director, 4010 W. 
Broad St., P.O. Box 11104, Richmond, VA 23230, telephone 
(804) 367-1000. 

BOARD FOR GEOLOGY 

December 20, 1993 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Geology 
intends to repeal regulations entitled: VR 35>-01-l, 
Public Participation Guidelines and adopt regulations 
entitled VR 355-01-1:1, Public Participation 
Guidelines. The proposed guidelines will set 
procedures for the Board for Geology to follow to 
inform and incorporate public participation when 
promulgating geology regulations. 

Statutory Authority: §§ 9-6.14:7.1 and >4.1-1402 of the Code 
of Virginia. 

Contact: David E. Dick, Assistant Director, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8595. 

* * * * * * * * 

t January 5, 1994 - 10 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
?600 W. Broad Street, Conference Room 3, Richmond, 
Virginia 1:' 
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A general board meeting. 

Contact: David E. Dick, Assistant Director, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8595or (804) 
367-9753/TDD .,.. 

VIRGINIA HAZARDOUS MATERIALS EMERGENCY 
RESPONSE ADVISORY COUNCIL 

December 13, 1993 - 10 a.m. - Open Meeting 
Sheraton Park South, 9901 Midlothian Turnpike, Richmond, 
Virginia. 

The business of the meeting will consist of 
introductions of new members, update of response and 
training programs, a briefing on the Hazardous 
Materials Transportation Safety Act (HMTUSA) Grant 
Application, and a report on SARA Title III planning 
and training. 

Contact: Addison E. Slayton, State Coordinator, Department 
of Emergency Services, 310 Turner Road, Richmond, VA 
23225, telephone (804) 674-2497. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

t December 13, 1993 - 10 a.m. - Open Meeting 
Whitehall-Robins, 1407 Cummings Drive, Richmond, 
Virginia 

t December 13, 1993 - 3 p.m. - Open Meeting 
Jefferson Hotel, Franklin and Adams Streets, Richmond, 
Virginia 

A business meeting. An informal dinner will begin at 
7:30 p.m. 

Contact: Susan R. Rowland, Assistant to the Commissioner, 
Department of Health, 1500 East Main Street, Suite 214, 
Richmond, VA 23219, telephone (804) 786-3564. 

* * * * * * * * 
January 14, 1994 - Written comments may be submitted 
through this date. 

1267 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to repeal regulations entitled: Rules and 
Regulations Governing the Maternal and Neonatal 
HighaRisk Hospitalization Program. These regulations 
are no longer necessary since the program was 
discontinued in FY 1988 when appropriations for the 
program ended. The program reimbursed eligible 
hospitals for services provided to certain high-risk 
pregnant women and newborns whose family incomes 
were below 100% of the federal poverty level. 
Services that were provided through the program are 
now available through Medicaid~reimbursed services as 
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well as the Indigent Health Care Trust Fund which 
reimburses hospitals for uncompensated care. 

Statutory Authority: § 32.1-12 of the Code of Virginia. 

Contact: Rosanne Kolesar, Health Programs Analyst, 
Department of Health, 1500 E. Main St., Room 213, 
Richmond, VA 23219, telephone (804) 786-4891. 

BOARD OF HEALTH PROFESSIONS 

December 4, 1993 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Health 
Professions intends to adopt regulations entitled: VR 
365m01~2. Regulations Governing Practitioner 
Sell-Referral. The purpose of the proposed regulations 
is to implement the Practitioner Self-Referral Act 
enacted by the 1993 General Assembly. 

Statutory Authority: § 54.1-2510 of the Code of Virginia. 

Contact: Richard D. Morrison, Ph.D., Deputy Director for 
Research, 6606 W. Broad St., Richmond, VA 23230, 
telephone (804) 662-9904 or (804) 662-7197 /TDD .., 

VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL 

December 21, 1993 - 9:30 a.m. - Open Meeting 
Blue Cross/Blue Shield of Virginia, 2015 Staples Mill Road, 
Richmond, Virginia. 

A monthly meeting followed by a public hearing 
beginning at noon. 

Contact: Kim Bolden, Public Relations Coordinator, 805 E. 
Broad St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

* * * * * * * * 

December 21, 1993 - Noon - Public Hearing 
Blue Cross/Blue Shield, 2015 Staples Mill Road, The 
Virginia Room, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to amend 
regulations entitled: VR 370-01-000:1. Public 
Participation Guidelines. The purpose of the proposed 
amendments is to allow for further identification and 
notification of interested parties as the council pursues 
the regulatory process. The guidelines set out a 
general policy for the use of standing or ad hoc 

advisory panels and consultation with the groups and 
individuals as the regulatory process is followed. 

Statutory Authority: §§ 9-6.14:7.1 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

* * * * * * "' * 

December 21, 1993 - Noon - Public Hearing 
Blue Cross/Blue Shield, 2015 Staples Mill Road, The 
Virginia Room, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to amend 
regulations entitled: VR 370-01-001. Rules and 
Regulations of the Virginia Health Services Cost 
Review Council. Section 9-161.1 of the Code of 
Virginia requires that the Virginia Health Services Cost 
Review Council establish a new methodology for the. 
review and measurement of efficiency and 
productivity of health care institutions. The 
methodology provides for, but is not limited to, 
comparison of the health care institution's 
performance to national and regional data. The 
amendments conform this regulation to the 
requirements of the new methodology. 

Statutory Authority: §§ 9-160 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

* * * * * * "' * 

December 21, 1993 - Noon - Public Hearing 
Blue Cross/Blue Shield, 2015 Staples Mill Road, The 
Virginia Room, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to adopt 
regulations entitled: VR 370-01-002. Regulations to 
Measure Efliciency and Productivity of Health Care 
Institutions. This regulation establishes a new 
methodology for the review and measurement of 
efficiency and productivity of health care institutions. 
The methodology provides for, but is not limited to, 
comparisons of a health care institution's performance 
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to national and regional data. 

Statutory Authority: §§ 9-161.1 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

* * * * * * * * 
December 21, 1993 • Noon - Public Hearing 
Blue Cross/Blue Shield, 2015 Staples Mill Road, The 
Virginia Room, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to adopt 
regulations entitled: VR 370-01-003. Virginia Health 
Services Cost Review Council Patient Level Data 
Base System. This regulation (i) establishes the filing 
requirements of patient level data by hospitals 
regarding inpatient discharges; (ii) establishes the fees 
which must be complied with; (iii) establishes the 
various alternatives for the submission of the data; 
(iv) provides for confidentiality of certain filings; and 
(v) clarifies the type of nonprofit health data 
organization the executive director shall contract with 
to fulfill the requirements of the Patient Level Data 
Base System. 

Statutory Authority: §§ 9-164 and 9-166.5 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

t January 25, 1994 • 9 a.m. - Open Meeting 
Blue Cross/Blue Shield, 2015 Staples Mill Road, Richmond, 
Virginia 

A monthly meeting. 

Contact: Kim B. Walker, Public Relations Coordinator, 
VHSCRC, 805 E. Broad St., 6th Floor, Richmond, VA 23219, 
telephone (804)786-6371. 

BOARD FOR HEARING AID SPECIALISTS 

t January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Hearing 
Aid Specialists intends to repeal regulations entitled: 
VR 375-01-0l. Public Participation Guidelines and 
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adopt regulations entitled: VR 375-01·01:1. Public 
Participation Guidelines. The purpose of the proposed 
regulations is to implement the requirements of the 
Administrative Process Act (APA) and the legislative 
changes to the APA made by the 1993 Virginia 
General Assembly by establishing regulatory board 
(agency) procedures for soliciting, receiving and 
considering input from interested parties in the 
formulation, adoption and amendments to new and 
existing regulations governing the licensure of hearing 
aid specialists in Virginia. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

STATE COUNCIL OF HIGHER EDUCATION FOR 
VIRGINIA 

December 14, 1993 • 9 a.m. - Open Meeting 
January 11, 1994 • 9 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, SCHEV 
Conference Room, 9th Floor, Richmond, Virginia. ~ 

A general business meeting. For more information, 
contact the counciL 

Contact: Anne Pratt, Associate Director, James Monroe 
Bldg., 101 N. 14th St., 9th Floor, Richmond, VA 23219, 
telephone (804) 225-2632. 

DEPARTMENT OF HISTORIC RESOURCES 

December 6, 1993 - Written comments may be submitted 
until this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Historic Resources intends to adopt regulations 
entitled: VR 392-01-02. Evaluation Criteria and 
Procedures for Nomination of Property to the 
National Register of Historic Places or for 
Designation as a National Historic Landmark. The 
proposed regulation establishes the evaluation criteria 
by which the director shall determine whether 
property should be nominated to the National Park 
Service for inclusion in the National Register of 
Historic Places or for designation as a National 
Historic Landmark. Pursuant to the requirements of § 
10.1-2202 of the Code of Virginia, the criteria are 
consistent with the criteria set forth in 36 CFR, Part 
60, the federal regulations that implement the National 
Historic Preservation Act, as amended (P.L. 89-665). In 
addition, the proposed regulation sets out procedures 
for written notification to property owners and local 
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governments, along with a requirement for public 
hearings in certain cases, prior to the nomination of 
property by the director to the National Park Service. 
Finally, the proposed regulation sets out the procedure 
by which affected property owners can object to the 
proposed inclusion of their property in the National 
Register or to the proposed designation of their 
property as a National Historic Landmark. The 
proposed procedures are consistent with the 
requirements of §§ 10.1-2206.1 and 10.1-2206.2 of the 
Code of Virginia. 

Statutory Authority: § 10.1-2202 of the Code of Virginia. 

Contact: Margaret T. Peters, Information Officer, 
Department of Historic Resources, 221 Governor St., 
Richmond, VA 23219, telephone (804) 786-3143. 

******** 

t January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Innsbrook, 4900 Cox 
Road, Glen Allen, Virginia 

t January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Historic Resources intends to amend regulations 
entitled: VR 392-01-01. Public Participation 
Guidelines. Section 9-6.14:7.1 of the Administrative 
Process Act (APA) requires each agency to develop, 
adopt and use public participation guidelines for 
soliciting the input of interested persons in the 
formation and development of its regulations. Such 
guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation, and final adoption process. Furthermore, 
§ 10.1-2202 of the Code of Virginia authorizes the 
Director of the Department of Historic Resources to 
adopt rules necessary for carrying out his powers and 
duties, including, at a minimum, criteria and 
procedures for nominating properties to the National 
Park Service for inclusion in the National Register of 
Historic Places. 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the APA enacted by the 1993 General Assembly. 
These proposed amendments will establish, in 
regulation, various provisions to ensure that interested 
persons have the necessary information to comment in 
a meaningful, timely fashion during all phases of the 
regulatory process. These proposed amendments are 
consistent with those of the other agencies within the 
Natural Resources Secretariat. 

The proposed amendments contain a number of new 

provisiOns. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon receipt of written requests from five 
persons during the associated comment period; 
expands the department's procedures for establishing 
and maintaining lists of persons expressing an interest 
in the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the agency should use the participatory 
approach to assist in regulation development; expands 
the information required in the Notice of Public 
Comment Period to include the identity of localities 
affected by the proposed regulation and to include a 
statement on the rationale or justification for the new 
provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that 
draft summary of comments be sent to all public 
commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-2202 of the Code 
of Virginia. 

Contact: Margaret T. Peters, Information Director, 
Department of Historic Resources, 221 Governor St., 
Richmond, VA 23219, telephone (804) 786-3143. 

Board of Historic Resources 

December 6, 1993 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Historic 
Resources intends to adopt regulations entitled: VR 
390-01-03. Evaluation Criteria and Procedures for 
Designations by the Board of Historic Resources. 
The proposed regulation establishes the evaluation 
criteria by which the board shall determine whether 
property should be designated for inclusion in the 
Virginia Landmarks Register. Pursuant to the 
requirements of § 10.1-2205 of the Code of Virginia, 
the criteria are consistent with the criteria set forth in 
36 CFR, Part 60, the federal regulations that 
implement the National Historic Preservation Act, as 
amended (P.L. 89-665). In addition, the proposed 
regulation sets out procedures for written notification 
of property owners and local governments, along with 
a requirement for public hearings in certain cases, 
prior to a designation by the board. Finally, the 
proposed regulation sets out the procedure by which 
affected property owners can object to a proposed 
designation and prevent the board from making the 
designation. The proposed procedures are consistent 
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with the requirements of §§ 10.1-2206.1 and 10.1-2206.2 
of the Code of Virginia. 

Statutory Authority: § I 0.1-2205 of the Code of Virginia. 

Contact: Margaret T. Peters, Information Officer, 
Department of Historic Resources, 221 Governor St., 
Richmond, VA 23219, telephone (804) 786-3143. 

t December 8, 1993 - 10 a.m. - Open Meeting 
The Virginia Historical Society, 428 N. Boulevard, 
Richmond, Virginia [!;] (Interpreter for the deaf provide 
upon request) 

A meeting to consider the following properties for 
listing on the Virginia Landmarks Register: 

I. Rice's Hotel, Northumberland County (amendment). 

2. Newport Historic District, Giles County. 

3. West of the Boulevard Historic District, Richmond 
City and the removal of the Maupin-Maury House, 
Richmond City, from the Virginia Landmarks Register. 

Contact: Margaret T. Peters, Information Officer, 
Department of Historic Resources, 221 Governor St., 
Richmond, VA 23219, telephone (804) 786-3143 or (804) 
786-1934/TDD "" . 

t January 6, 1993 - 7 p.m. -Public Hearing 
Department of Environmental Quality, Innsbrook, 4900 Cox 
Road, Glen Allen, Virginia. 

t January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7 .I 
of the Code of Virginia that the Board of Historic 
Resources intends to amend regulations entitled: VR 
390-01-01. Public Participation Guidelines. Section 
9-6.14:7.1 of the Administrative Process Act (APA) 
requires each agency to develop, adopt and use public 
participation guidelines for soliciting the input of 
interested persons in the formation and development 
of its regulations. Such guidelines shall not only be 
used prior to the formation and drafting of proposed 
regulations, but shall also be used during the entire 
formation, promulgation, and final adoption process. 
Furthermore, § 10.1-2205 of the Code of Virginia 
authorizes the board to adopt rules necessary for 
carrying out its powers and duties, including, at a 
minimum, criteria and procedures for designating 
historic landmarks and districts. 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the APA enacted by the 1993 General Assembly. 
These proposed amendments will establish, in 
regulation, various provisions to ensure that interested 
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persons have the necessary information to comment in 
a meaningful, timely fashion during all phases of the 
regulatory process. These proposed Amendments are 
consistent with those of the other agencies within the 
Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon receipt of written requests from five 
persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, arne_ Jment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the agency should use the participatory 
approach to assist in regulation development; expands 
the information required in the Notice of Public 
Comment Period to include the identity of localities 
affected by the proposed regulation and to include a 
statement on the rationale or justification for the new 
provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that 
draft summary of comments be sent to all public 
commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-2205 of the Code 
of Virginia. 

Contact: Margaret T. Peters, Information Director, 
Department of Historic Resources, 221 Governor St., 
Richmond, VA 23219, telephone (804) 786-3143. 

State Review Board 

t December 7, 1993 - 10 a.m. - Open Meeting 
Virginia Historical Society, 428 N. Boulevard, Richmond, 
Virginia :EJ (Interpreter for the deaf provided upon 
request) 

A meeting to consider the following properties for 
nomination on the National Register of Historic Places: 

1. Rice's Hotel, Northumberland County (amendment). 

2. Newport Historic District, Giles County. 

3. West of the Boulevard Historic District, Richmond City . 

Contact: Margaret T. Peters, Information Officer, 
Department of Historic Resources, 221 Governor St., 
Richmond, VA 23219, telephone (804) 786-3143 or (804) 
786-1934/TDD .,.. . 

Monday, November 29, 1993 

1271 



Calendar of Events 

HOPEWELL INDUSTRIAL SAFETY COUNCIL 

December 7, 1993 • 9 a.m. - Open Meeting 
Hopewell Community Center, Second and City Point Road, 
Hopewell, Virginia. llJ (Interpreter for the deaf provided 
upon request) 

A Local Emergency Preparedness committee meeting 
on emergency preparedness as required by SARA Title 
III. 

Contact: Robert Brown, Emergency Services Coordinator, 
300 N. Main St., Hopewell, VA 23860, telephone (804) 
541-2298. 

VIRGINIA HOUSING DEVELOPMENT AURHTORITY 

t December 10, 1993 - Written comments may be 
submitted until this date. 

Notice is hereby given that the Virginia Housing 
Development Authority intends to amend regulations 
entitled: VR 400·02·0017. Rules and Regulations lor 
HUDalnsured Home Equity Conversion Mortgage 
Loans to Elderly Persons of Low and Moderate 
Incomes. The proposed amendments (i) increase the 
origination fee charged to borrowers under the 
Program from 1.0% of the maximum claim amount 
(the lesser of the home's appraised value or the FHA 
203(b)(2) mortgage insurance limit) to an amount not 
to exceed the maximum amount permitted in the 
federal regulations; (ii) change the maximum gross 
family income limit for borrowers under the program 
from 80% of area median family income to amounts 
equal to the income limits in effect under or pursuant 
to the Authority's Rules and Regulations for Single 
Family Mortgage Loans to Persons and Families of 
Low and Moderate Income; and (iii) restate the 
definition of the term "area median family income" to 
be the "applicable median family income" as defined 
in Section 143(f)(4) of the Internal Revenue Code. 

Statutory Authority: § 36·55.30:3 of the Code of Virginia. 

Contact: J. Judson McKellar, Jr., General Counsel, 
Belvidere St., Richmond, VA 23220, telephone 
782·1986. 

601 S. 
(804) 

INDUSTRIAL DEVELOPMENT ADVISORY BOARD 

November 30, 1993 • 10:30 a.m. - Open Meeting 
Department of Economic Development, Central Fidelity 
Building, I 021 East Cary Street, Board Room, 14th Floor, 
Richmond, Virginia. ,~ 

A regular meeting. 

Contact: Christy Fiedler, Administrative Staff Assistant, 
1021 E. Cary St., P.O. Box 798, Richmond, VA 23206·0798, 

telephone (804) 371-8106 or (804) 371-0327 /TDD .,.. 

DEPARTMENT OF LABOR AND INDUSTRY 

Migrant and Seasonal Farmworkers_ board 

t December 8, 1993 • 10 a.m. - Open Meeting 
State Capitol, House Room I, Richmond, Virginia :lil 
(Interpreter for the deaf provided upon request) 

A regular meeting of the board. The Complaint 
Resolution Subcommittee will meet immediately after 
the board meeting. 

Contact: Marilyn Mandel, Director, Office of Planning and 
Policy Analysis, Department of Labor and Industry, 
Powers-Taylor Bldg., 13 S. 13th St., Richmond, VA 23219, 
telephone (804) 786-2385 or (804) 786-2376/TDD .,.. 

LIBRARY BOARD 

January 24, 1994 • 10:30 a.m. - Open Meeting 
Virginia State Library and Archives, lith Street at Capitol 
Square, Supreme Court Room, 3rd Floor, Richmond, 
Virginia. lhl 

A meeting to discuss administrative matters of the 
Virginia State Library and Archives. 

Contact: Jean H. Taylor, Secretary to State Librarian, 
Virginia State Library and Archives, lith St. at Capitol 
Square, Richmond, VA 232\9, telephone (804) 786·2332. 

STATE COUNCIL ON LOCAL DEBT 

December 15, 1993 · II a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, 3rd Floor, 
Treasury Board Conference Room, Richmond, Virginia. ~ 

A regular meeting, subject to cancellation unless there 
are action items requiring the council's consideration. 
Persons interested in attending should call one week 
prior to meeting date to ascertain whether or not the 
meeting is to be held as scheduled. 

Contact: Gary Ometer, Debt Manager, Department of the 
Treasury, P.O. Box 6-11, Richmond, VA 23215, telephone 
(804) 225-4928. 

LONGWOOD COLLEGE 

Executive Committee 

December 2, 1993 • 5 p.m. - Open Meeting 
Longwood College, Ruffner Building, Farmville, Virginia. llJ 

A meeting to conduct routine business. 
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Contact: William F. Dorrill, President, Longwood College, 
20! High St., Farmville, VA 23909-1899, telephone (804) 
395-2001. 

STATE LOTTERY DEPARTMENT (STATE LOTTERY 
BOARD) 

t December 20, 1993 - 10 a.m. - Open Meeting 
State Lottery Department, 2201 W. Broad St., Richmond, 
Virginia 23220 :iJ (Interpreter for the deaf provided upon 
request) 

A regular monthly meeting of the board. Business will 
be conducted according to items listed on the agenda 
which has not yet been determined. Two periods for 
public comment are scheduled. 

Contact: Barbara L. Robertson, Staff Officer, 2201 W. 
Broad St., Richmond, VA 23220, telephone (804) 367-3106 
or (804) 367-3000/TDD e 

* * * * * * * * 

January 24, 1994 - 10 a.m. - Public Hearing 
State Lottery Department, 2201 West Broad Street, 
Richmond, Virginia. 

January 21, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447-01-1. 
Public Participation Guidelines. The purpose of the 
proposed amendments is to comply with statutory 
changes to establishing procedures for soliciting input 
of interested parties in the formation and development 
of regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 58.1-4007 of the Code 
of Virginia. 

Contact: Barbara L. Robertson, Staff Officer, 2201 W. 
Broad St., Richmond, VA 23220, telephone (804) 367-3106. 

* * * * * * * * 
January 24, 1994 - 10 a.m. - Public Hearing 
State Lottery Department, 2201 West Broad Street, 
Richmond, Virginia. 

January 21, 1994 
until this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447-01-2. 
Administration Regulations. The purpose of the 
proposed amendments is to include appeal procedures 
for placement of an instant ticket vending machine or 
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a self-service terminal, procurement procedures for 
the purchase of goods and services exempt from 
competitive procurement and contract change order 
procedures. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 

Contact: Barbara L. Robertson, Staff Officer, 2201 W. 
Broad St., Richmond, VA 23220, telephone (804) 367-3106. 

* * * * * * * * 

January 24, 1994 - 10 a.m. - Public Hearing 
State Lottery Department, 2201 West Broad Street, 
Richmond, Virginia. 

January 21, 1994 
until this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447-02-1. 
Instant Game Regulations. The purpose of the 
proposed amendments is to incorporate housekeeping 
and technical changes, as well as substantive changes 
to include lottery retailer conduct, license standards 
validation requirements and payment of prizes. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 

Contact: Barbara L. Robertson, Staff Officer, 2201 W. 
Broad St., Richmond, VA 23220, telephone (804) 367-3106. 

* * * * * * * * 

January 24, 1994 - 10 a.m. - Public Hearing 
State Lottery Department, 2201 West Broad Street, 
Richmond, Virginia. 

January 21, 1994 
until this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447-02-2. 
On-line Game Regulations. The proposed amendments 
incorporate numerous housekeeping, technical and 
substantive changes throughout the On-Line Game 
Regulations, including retailer compensation and 
conduct, license and operational fees, license 
standards, validation requirements and payment of 
prizes and disposition of unclaimed prizes. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 

Contact: Barbara L. Robertson, Staff Officer, 2201 W. 
Broad St., Richmond, v A 23220, telephone (804) 367-3106. 

Monday, November 29, 1993 
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MARINE RESOURCES COMMISSION 

t December 21, 1993 · 9:30 a.m. - Open Meeting 
2600 Washington Avenue, 4th Floor, Room 403, Newport 
News, Virginia. [I;] (Interpreter for the deaf provided upon 
request) 

The commiSSIOn will hear and decide marine 
environmental matters at 9:30 a.m.; permit applications 
for projects in wetlands, bottom lands, coastal primary 
sand dunes and beaches; appeals of local wetland 
board decisions; and policy and regulatory issues. The 
commission will hear and decide fishery management 
items at approximately noon. Items to be heard are as 
follows: regulatory proposals, fishery management 
plans; fishery conservation issues; licensing; and 
shellfish leasing. Meetings are open to the public. 
Testimony is taken under oath from parties addressing 
agenda items on permits and licensing. Public 
comments are taken on resource matters, regulatory 
issues and items scheduled for public hearing. The 
commission is empowered to promulgate regulations in 
the areas of marine environmental management and 
marine fishery management. 

Contact: Sandra S. Schmidt, Secretary to the Commission, 
P.O. Box 756, Newport News, Virginia 23607·0756, 
telephone (804) 247·8088, toll-free 1-800·541-4646 or (804) 
247·2292/TDD .,. 

* * * * * * * * 

t January fi, 1994 · 7 p.m. - Public Hearing 
Department of Environmental Quality, Water Division, 
Board Room, 4900 Cox Rd., Innsbrook, Glen Allen, Virginia 

t January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Marine Resources 
Commission intends to amend regulations entitled: VR 
450-01·0045. Public Participation Guidelines. The 
purpose of the proposed amendments is to comply 
with the 1993 amendments to the Administrative 
Process Act and conform with the other agencies in 
the Natural Resources Secretariat. 

Statutory Authority: §§ 28.2-103 and 9-6.14:7.1 of the Code 
of Virginia. 

Contact: Robert W. Grabb, Chief, Habitat Management 
Division, P. 0. Box 756, Newport News, VA 23607-0756 or 
toll-free 1·800-541-4646. 

MATERNAL AND CHILD HEALTH COUNCIL 

t December l, 1993 • I p.m. - Open Meeting 
Virginia Housing Development Authority, 601 S. Belvidere 
St., Richmond, Virginia [I;] (Interpreter for the deaf 

provided upon request) 

The meeting will focus on improving the health of the 
Commonwealth's mothers and children by promoting 
and improving programs and service delivery systems 
related to maternal and child health, including 
prenatal care, school health, and teenage pregnancy. 

Contact: Nancy Ford, School Health Nurse Consultant, 1500 
E. Main St., Suite 137, Richmond, VA 23218-2448, telephone 
(804) 786-7367. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

January 14, 1994 
through this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460·05·1000.0000. State/Local 
Hospitalization Program. The purpose of the proposed 
amendments is to modify the state/local hospitalization 
fiscal year to limit the allocation of remaining state 
funds and limit the use of funds allocated for one 
fiscal year to that year. 

Sections 32.1·343 through 32.1-350 of the Code of 
Virginia established the State/Local Hospitalization 
Program (SLH) within the Department of Medical 
Assistance Services. The purpose of the SLH program 
is to provide for the inpatient and outpatient hospital 
care of Virginians who have no health insurance and 
whose income falls below the federal poverty level. 

The SLH program is not an entitlement program. The 
amount of general fund available for this program is 
determined by the General Assembly each year. 
Payment for services provided to eligible individuals is 
made only to the extent that funds are available in 
the account of the locality in which the eligible 
individual resides. All counties and cities in the 
Commonwealth are required to participate in the SLH 
program. 

Available funds are allocated annually by the 
department to localities on the basis of the estimated 
total cost of required services for the locality, less the 
required local matching funds. Since the appropriation 
is insufficient to fully fund estimated cost, local 
allocations are actually a percentage of total need. 
Funds allocated to localities are maintained in 
locality-specific accounts and can be spent only for 
services provided to residents of that locality. 

The actual local matching rate is computed on the 
basis of a formula that considers revenue capacity 
adjusted for local per capita income. No locality's 
contribution will exceed 25% of the cost of estimated 
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SLH services for the locality. 

The statute requires that general funds remaining at 
the end of the state fiscal year are used to offset the 
calculated local share for the following year. These 
funds are allocated among the localities first to offset 
increases in the local shares, then to offset calculated 
local shares for all localities. 

The allocations for most localities are exhausted by 
the end of March of each year and payments for 
claims submitted after that date are rejected for lack 
of funds. A few localities have sufficient funds for all 
claims submitted during the year and some have a 
surplus at the end of the year. In order to process 
claims before the end of state fiscal year the 
department has adopted, with the concurrence of the 
Secretary of Health and Human Services and the 
Department of Planning and Budget, a policy under 
which state/local hospitalization claims with service 
dates of May 1 and later of any year are processed 
for payment in the following state fiscal year. This 
cutoff for claims is necessary to allow adequate time 
to resolve any outstanding SLH claims and to perform 
the necessary accounting reconciliations for the state 
fiscal year ending June 30. The fund will be 
reallocated for payment of the following fiscal year 
claims. 

This regulation is necessary to clarify the policy 
adopted by the department and is being promulgated 
as the result of an appeal filed by a recipient who 
questioned the policy because it had not been 
promulgated as a regulation. The proposed regulation 
defines the claims that are payable from the general 
fund appropriation of any fiscal year as those that are 
for services rendered between May 1 and April 30 to 
the extent that funds exist in the locality allocation at 
the time the claim is processed. It will allow the 
necessary lead time to perform claims resolution and 
state year-end reconciliation procedures. 

This regulation also clarifies that funds remammg at 
year end are used only for the purpose of offsetting 
the calculated share for the following fiscal year as 
required by statute. This clarification is needed to 
prohibit possible claims against SLH funds for other 
purposes. Specifically, SLH funds allocated to pay for 
provider claims in one fiscal year would be prohibited 
from being used to pay claims in another fiscal year. 
This change is advantageous to the public because the 
agency will be better able to forecast the funds 
necessary to cover anticipated medical needs for those 
eligible to the SLH program. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through January 14, 
1994, to David Austin, 600 East Broad Street, Suite 1300, 
Richmond, Virginia 23219. 
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Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

* * * * * * * * 

t January 28, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-03-3.1102. Case Management Services: 
Preauthorization of Case Management for the 
Elderly. The purpose of the proposed amendment is 
to streamline the Medicaid utilization control 
requirements impos,_,d on agencies participating in the 
Case Management for the Elderly Pilot Projects by 
conforming the Medicaid requirements with those of 
the policy for the pilot projects imposed by the 
Long-Term Care Council. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through January 28, 
1994, to Ann E. Cook, Eligibility and Regulatory Consultant, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

* * * * * * * * 

t January 28, 1994 Written comments may be submitted 
through this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-03-3.1100, VR 460-02-3.1300, VR 
460-04-8.12, VR 460-04-8.1500. DMHMR Community and 
Waiver Services. The purpose of this proposal is to 
promulgate permanent regulations to supersede the 
existing emergency regulations. The permanent 
regulations will remove certain administrative 
impediments to the effective and efficient 
implementation of mental retardation waiver services 
in cooperation with the Department of Mental Health, 
Mental Retardation and Substance Abuse Services. 
They will also allow persons having conditions related 
to mental retardation to be served by providers under 
contract with the Department of Rehabilitative 
Services (DRS). 

The parts of the State Plan for Medical Assistance 
affected by this action are: Amount, Duration and 
Scope of Services (Supplement 1 to Attachment 3.1 
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A&B), Case Management Services (Supplement 2 to 
Attachment 3.1 A). The state-only regulations affected 
by this action are: Home and Community~Based Care 
Services for Individuals with Mental Retardation (VR 
460-04-8.12) and Community Mental Health Services, 
Amount, Duration, and Scope of Services (VR 
460-04-8.1500). 

The emergency regulations broadened the provider 
qualifications for persons with related conditions to 
include those providers contracted by DRS as 
habilitative service providers. The emergency 
regulations did not affect the amount or scope of 
services an individual may receive, did not affect the 
state's approved waiver for community services to 
persons with mental retardation, and did not impact 
on the quality of services being provided to the 
population. The key provisions of this proposed 
regulatory action are described below. 

The changes to the State Plan for targeted case 
management services for persons with mental 
retardation and mental illness make consistent the 
requirement for a face-to-face contact (between the 
patient and provider) every 90 days, regardless of the 
case management service being offered, and clarify 
the frequency as once every 90 days rather than one 
within a 90-day period. Another change allows up to 
60 days for completion of the plan of care from the 
initiation of services. Changes to the service limitations 
on State Plan community mental health and mental 
retardation services do not change the amount of 
services an individual is able to receive, but only 
change the previous designation of "days" to "units" 
which is consistent with the manner in which these 
services are billed. The two levels of day health and 
rehabilitation services have been removed. 
Additionally, changes are made to revise the existing 
definition of developmental disability and to rename 
the definition "related conditions" to conform to the 
designation used by the Health Care Financing 
Administration (HCFA) in OBRA '87. The prior 
authorization requirement for case management for 
this group is also being removed. 

Another change clarifies coverage of day health and 
rehabilitation services for persons with mental 
retardation and persons with related conditions. It also 
allows providers contracted with DRS as habilitation 
providers to be qualified for Medicaid reimbursement 
for day health and rehabilitation services. Reference 
to two waivers and use of the Inventory for Client an 
Agency Planning (!CAP) have been removed because 
the Commonwealth is consolidating the two waivers 
into one waiver for renewal in 1993. The 
Commonwealth is also revising the assessment and will 
discontinue using the ICAP as the required assessment 
for MR Waiver Services. The requirement for an 
annual physical and psychological examination has 
been removed to eliminate unnecessary duplication. 
Freedom of choice language has been strengthened to 

respond to concerns expressed in this area. 

These proposed regulations modify the definition of 
some existing services and broaden the range of 
services which may be offered to individuals in the 
MR waiver by adding five new services: Personal 
Assistance, Assistive Technology, Environmental 
Modifications, Respite Care, and Nursing Services. 
Prevocational Services, previously included in 
Habilitation Services, has now been included under the 
service titled Day Support. The definition of the 
services and provider qualifications have been 
developed in conjunction with the MR Executive 
Workgroup and are a continuation of the effort 
initiated in the emergency regulations to remove 
impediments to the effective and efficient 
administration of services to persons with mental 
retardation. 

While these regulations add five cheaper substitute 
services to the MR Waiver program, the cost savings 
will be offset by increased utilization. The increased 
utilization is limited by the current allocated general 
funds. Thus, no budget impact from the proposed 
regulations is expected. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through January 28, 
1994, to Chris Pruett, Manager, Department of Medical 
Assistance Services, 600 E. Broad St., Suite 1300, 
Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

* * * * * * * * 

t January 28, 1994 Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-04-8.900. Public Participation 
Guidelines. The purpose of this proposal is to amend 
the agency's Public Participation Guidelines to be 
consistent with provisions of the Administrative 
Process Act. 

Effective October 1984 the Department of Medical 
Assistance Services (DMAS) became subject to the 
Administrative Process Act. Because the State Plan is 
a "regulation" as defined in § 9-6.14:4 F of the Code 
of Virginia, amendments to it must be promulgated in 
accordance with the Administrative Process Act. 

The Administrative Process Act (§ 9-6.14:7.1 et seq. of 
the Code of Virginia) requires the development and 
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use of Public Participation Guidelines by executive 
agencies. DMAS' Public Participation Guidelines 
became effective November 1, 1985, and were most 
recently revised effective April 1991. 

The 1993 General Assembly-approved House Bill 1652 
made numerous changes in the Administrative Process 
Act which were intended to improve and increase the 
public's opportunities to participate in the 
Commonwealth's executive agencies' rulemaking 
processes. These changes in the Act necessitate a 
modification to the DMAS' Public Participation 
Guidelines. Specifically, § 4 A is being modified 
regarding methods for soliciting the input of interested 
parties in the development of regulations. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through January 28, 
1994, to Roberta Jonas, Department of Medical Assistance 
Services, 600 E. Broad St., Suite 1300, Richmond, VA 
23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

Drug Utilization Review Board 

January 7, 1994 • 3 p.m. - Open Meeting 
600 East Broad Street, Suite 1300, Richmond, Virginia. 

A regular meeting. Routine business will be conducted. 

Contact: Carol B. Pugh, Pharm.D., DUR Program 
Consultant, Quality Care Assurance Division, Department of 
Medical Assistance Services, 600 E. Broad St., Suite 1300, 
Richmond, VA 23219, telephone (804) 786-3820. 

BOARD OF MEDICINE 

Advisory Committee on Acupuncturists 

December 1, 1993 - 10 a.m. - Open Meeting 
6606 West Broad Street, 5th Floor, Board Room 4, 
Richmond, Virginia .. k] 

A meeting to (i) review and respond to public 
comments to the proposed regulations for the practice 
of acupuncturist; (ii) review and approve the 
application for licensure; and (iii) make 
recommendations to the full board to adopt the 
regulations for final promulgation. The chairman will 
entertain public comments for 15 minutes following 
the adoption of the agenda. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9923 or (804) 662-7197/TDD .. 
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Credentials Committee 

December 11, 1993 - 8:15 a.m. - Open M""c:tir.g 
6606 West Broad Street, 5th Floor, Richmond, Virginia. I!J 

The committee will meet in open and closed session 
to conduct general business, interview and review 
medical credentials of applicants applying for 
licensure in Virginia, and to discuss any other items 
which may come before the committee. The 
committee will receive public comments of those 
persons appearing on behalf of candidates. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9923 or (804) 662-7197/TDD .,. 

Informal Cimference Committee 

t December 3, 1993 - 9 a.m. - Open Meeting 
Fort Magruder, Route 60 East, Williamsburg, Virginia ltJ 

A meeting to inquire into allegations that certain 
practitioners may have violated laws and regulations 
governing the practice of medicine and other healing 
arts in Virginia. The committee will meet in open and 
closed sessions pursuant to § 2.1-344 of the Code of 
Virginia. Public comment will not be received. 

Contact: Karen W. Perrine, Deputy Executive Director, 
Discipline, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9908 or (804) 
662-9943/TDD ..,. 

Executive Committee 

December 10, 1993 - 9 a.m. - Open Meeting 
6606 West Broad Street, 5th Floor, Board Room I, 
Richmond, Virginia. [6] 

The committee will hear disciplinary issues; review 
regulations VR 465-03-01, Physical Therapy, VR 
465-05-01, Physician's Assistants, VR 465-08-01, 
Occupational Therapy, VR 465-11-01, Acupuncture and 
adopt amendments and new regulations for approval 
of promulgation; act upon certain issues as presented; 
entertain a petition for rule making relating to 
regulations for Optometry Formulary; and review cases 
for possible closing. The chairman will entertain 
public comments following the adoption of the agenda 
for 10 minutes on any agenda items. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9923 or (804) 662-7197/TDD ..,. 

Ad Hoc Committee on IIIV 

January 14, 1994 - 9 a.m. - Open Meeting 
6606 West Broad Street, Board Room 3, 5th Floor, 
Richmond, Virginia. IQ-.1 

Monday, November 29, 1993 
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A meeting to review the board's position on HIV and 
make recommendations to the full board. The 
chairman will entertain public comments for 10 
minutes following the adoption of the agenda. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9923 or (804) 662-7197 /TDD '"' 

STATE MENTAL HEALTH, MENTAL RETARDATION 
AND SUBSTANCE ABUSE SERVICES BOARD 

November 30, 1993 - 10 a.m. - Open Meeting 
Northern Virginia Mental Health Institute, 3302 Gallows 
Road, Falls Church, Virginia. 1l 

A regular monthly meeting. Agenda to be published on 
November 23. The agenda can be obtained by calling 
Jane Helfrich. 

Tuesday: Informal session 8 p.m. 

Wednesday: Committee meetings 9 a.m. 
Regular session 10 a.m. 

See agenda for location. 

Contact: Jane V. Helfrich, Board Administrator, Mental 
Health, Mental Retardation and Substance Abuse Services 
Board, P.O. Box 1797, Richmond, VA 23214, telephone 
(804) 786-3921. 

MIDDLE VIRGINIA BOARD OF DIRECTORS AND THE 
MIDDLE VIRGINIA COMMUNITY CORRECTIONS 

RESOURCES BOARD 

December 2, 1993 • 7 p.m. - Open Meeting 
Camp 11, 1845 Orange Road, Culpeper, Virginia. 1l 

From 7 p.m. to 7:30 p.m. the Board of Directors will 
hold a business meeting to discuss DOC contract, 
budget, and other related business. Then the CCRB 
will meet to review cases for eligibility to participate 
with the program. The board will review the previous 
month's operation (budget and program related 
business). 

Contact: Lisa 
Orange Road, 
825-4562. 

Ann Peacock, 
Culpeper, VA 

Program Director, 
22701, telephone 

1845 
(703) 

DEPARTMENT OF MINES, MINERALS AND ENERGY 

t February 2, 1994 - I p.m. - Open Meeting 
Department of Mines, Minerals and Energy, 202 N. Ninth 
St., Room 829, Richmond, Virginia 

A public meeting to receive comments on the 

department's guidelines for public participation in its 
regulatory development process. 

Contact: Stephen A. Walz, Policy and Planning Manager, 
Department of Mines, Minerals and Energy, 202 N. Ninth 
St., Richmond, VA 23219, telephone (804) 692-3200. 

VIRGINIA MUSEUM OF FINE ARTS 

Collections and Executive Committees 

t December 14, 1993 - 2 p.m. - Open Meeting 
Virginia Museum of Fine Arts Auditorium, 2800 Grove 
Avenue, Richmond, Virginia ~ 

A meeting to consider and approve art works as gifts, 
purchases, and loans. 

Contact: Emily C. Robertson, Secretary of the Museum, 
2800 Grove Ave., Richmond, VA 23221-2466, telephone 
(804) 367-0553. 

BOARD OF NURSING 

t November 30, 1993 - 2 p.m. - Open Meeting 
Virginia Employment Commission, 870 E. Main Street. 
Wythe Shopping Plaza, Wytheville, Virginia (Interpreter for 
the deaf provided upon request) 

t December l, 1993 - 9:30 a.m. - Open Meeting 
Department of Alcoholic Beverage Control, 331 W. Main St, 
Abingdon, Virginia (Interpreter for the deaf provided upon 
request) 

t December 6, 1993 • ll a.m. - Open Meeting 
Virginia Employment Commission, 1075 Spruce Street, 
Martinsville, Virginia (Interpreter for the deaf provided 
upon request) 

t December 9, 1993 - 10 a.m. - Open Meeting 
The Conference Room of the Pavillion, 1000 19th St., 
Virginia Beach, Virginia (Interpreter for the deaf provided 
upon request) 

A meeting to conduct formal hearings with certified 
nurse aides. Public comment will not be received. 

Contact: Corinne F. Dorsey, Executive Director, 6606 W. 
Broad St., Richmond, VA 23230, telephone (804) 662-9909 
or (804) 662-7197 /TDD 'it 

Special Conference Committee 

t December 6, 1993 - 8:30 a.m. - Open Meeting 
t December 7, 1993 - 8:30 a.m. - Open Meeting 
t December 10, 1993 - 8:30 a.m. - Open Meeting 
Department of Health Professions, 6606 W. Broad St., 4th 
Floor, Richmond, Virginia (Interpreter for the deaf 
provided upon request) 
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A meeting to conduct an informal conference with 
certified nurse aides to determine if any action should 
be recommended to the Board of Nursing. Public 
comment will not be received. 

Contact: Corinne F. Dorsey, Executive Director, 6606 W. 
Broad St., Richmond, VA 23230, telephone (804) 662-9909 
or (804) 662-7197 /TDD .,. 

BOARD OF NURSING HOME ADMINISTRATORS 

December 1, 1993 - 9:30 a.m. - Open Meeting 
6606 West Broad Street, 5th Floor, Richmond, Virginia. I!J 

A regularly scheduled board meeting. 

Contact: Meredyth P. Partridge, Executive Director, 6606 
W. Broad St., Richmond, VA 23230, telephone (804) 
662-9907. 

BOARD FOR OPTICIANS 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Opticians 
intends to repeal regulations entitled: VR 505-01-0. 
Public Participation Guidelines and adopt regulations 
entitled: VR 505-01-0:L Public Participation 
Guidelines. The purpose of the proposed regulatory 
action is to promulgate new public participation 
guidelines as provided for in § 9-6.14:7.1 of the Code 
of Virginia regarding the solicitation of input from 
interested parties in the formulation, adoption and 
amendments to new and existing regulations governing 
the licensure of opticians in Virginia. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

BOARD OF OPTOMETRY 

November 29, 1993 - 9 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 4, Richmond, Virginia. ~ 
(Interpreter for the deaf provided upon request) 

Informal conference committee meetings. Public 
comment will not be received. 

Contact: Carol Stamey, Administrative Assistant, 6606 W. 
, Broad St., 4th Floor, Richmond, VA 23230-1717, telephone 
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(804) 662-9910. 

VIRGINIA OUTDOORS FOUNDATION 

t December 17, 1993 - 10 a.m. - Open Meeting 
State Capitol, House Room I, Richmond, Virginia 

A general business meeting. Agenda available upon 
request. 

Contact: Leslie H. Grayson, Acting Executive Director, P. 
0. Box 322, Aldie, VA 22001, telephone (703) 327-6118 or 
(804) 786-2121 /TDD "' 

DEPARTMENT OF PERSONNEL AND TRAINING 

December 17, 1993 - Written comments may be submitted 
until 3 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Personnel and Training intends to adopt regulations 
entitled: VR 525-01-1. Public Participation Guidelines. 
The purpose of the proposed regulation is to establish 
guidelines for public participation in regulation 
development and promulgation. 

Statutory Authority: § 9-6.14:7.1 of the Code of Virginia. 

Contact: Gina Irby, Regulatory Coordinator, Department of 
Personnel and Training, Office of Health Benefits, 101 N. 
14th St., Richmond, VA 23219, telephone (804) 371-6212. 

BOARD OF PHARMACY 

t December 8, 1993 - 9 a.m. - Open Meeting 
Department of Health Professions, 6606 W. Broad St., 5th 
Floor, Conference Room 1, Richmond, Virginia 

A meeting to include: adoption of proposed regulations 
to replace Emergency Public Participation Guidelines, 
VR 530-01-3; discussion of the use of advisors in the 
development of regulations in response to petitions for 
rulemaking and of a workplan and tentative timetable. 
Public comment on the development of regulations VR 
530-01-l will be received from 9 a.m. to 9:30 a.m. 
General board business and hearings will be 
conducted. 

Contact: Scotti W. Milley, Executive Director, Virginia 
Board of Pharmacy, 6606 W. Broad St., 4th Floor, 
Richmond, VA 23230, telephone (804) 662-9911. 

DEPARTMENT OF STATE POLICE 

December 3, 1993 - Written comments may be submitted 
through this date. 

Monday, November 29, 1993 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of State 
Police intends to adopt regulations entitled: VR 
545-01-ll. Regulations Governing Purchases of 
Handguns in Excess of One Within a 30~Day Period. 
The purpose of the proposed action is to adopt 
permanent regulations to carry out the provisions of 
Chapter 486 of the 1993 Acts of Assembly, which 
amended § 18.2-308.2:2 of the Code of Virginia 
governing the purchase of handguns in excess of one 
within a 30-day period. 

Statutory Authority: § 18.2-308.2:2 of the Code of Virginia. 

Contact: Lieutenant R. Lewis Vass, Assistant Records 
Management Officer, P.O. Box 27472, Richmond, VA 
23261-7 472, telephone (804) 67 4-2022. 

* * * * * * * * 

December 3, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.! 
of the Code of Virginia that the Department of State 
Police intends to adopt regulations entitled: VR 
545-01-12- Regulations Governing the Creation of a 
Criminal Firearms Clearinghouse. The proposed 
regulations establish, within the Department of State 
Police, a Criminal Firearms Clearinghouse as a central 
repository of information on all firearms seized, 
forfeited, found, or otherwise coming into the hands of 
any state and local law-enforcement agency. 

Statutory Authority: § 52-25.1 of the Code of Virginia. 

Contact: Lieutenant R. Lewis Vass, Assistant Records 
Management Officer, P.O. Box 27472, Richmond, VA 
23261-7472, telephone (804) 674-2022. 

POLYGRAPH EXAMINERS ADVISORY BOARD 

December 7, 1993 - 10 a.m. - Open Meeting 

Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia. IIJ 

A meeting to administer the Polygraph Examiners 
Licensing Examination to eligible polygraph examiner 
interns and to consider other matters which may 
require board action. 

Contact: Geralde W. Morgan, Board Administrator, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230-4917, telephone 
(804) 367-8534. 

COMPREHENSIVE SERVICES PREVENTION AND 
EARLY INTERVENTION STEERING COMMITTEE 

t December 3, 1993 - 10 a.m. - Open Meeting 
Department of Social Services Regional Office, Conference 
Room, Wythe Building, 1604 Santa Rosa Road, Richmond, 
Virginia. ~ 

t December 17, 1993 - 10 a.m. - Open Meeting 
Virginia Housing Development Authority, Conference Room 
2, 601 S. Belvidere St., Richmond, Virginia. IIJ 

The Steering Committee is working at the direction of 
the State Executive Council to develop 
recommendations for the organization and 
development of a comprehensive system of prevention 
and early intervention services directed at the needs 
of children and families throughout the state. The 
Steering Committee is comprised of about 40 members 
representing citizen, private and public interests. 

Contact: Eloise J. Cobb, Ph.D., Project Coordinator, 
Department of Health, Suite 135, Main Street Station, 
Richmond, VA 23218, telephone (804) 371-8838. 

BOARD OF PROFESSIONAL COUNSELORS 

December 17, 1993 - 9 a.m. - Public Hearing 
Department of Health Professions, 6606 West Broad Street, 
4th Floor, Richmond, Virginia. 

February 13, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Professional 
Counselors intends to amend regulations entitled: VR 
560-01-03. Regulations Governing the Certification of 
Substance Abuse Counselors. The purpose of the 
proposed amendments is to set a new examination fee 
and reduce renewal fees. 

Statutory Authority: §§ 54.1-113, 54.1-2400 and 54.1-3500 of 
the Code of Virginia. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Professional Counselors, 6606 W. Broad St., 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9912. 

DEPARTMENT OF PROFESSIONAL AND 
OCCUPATIONAL REGULATION (BOARD OF) 

January 15, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Professional and Occupational Regulation intends to 
adopt regulations entitled: VR 190-00-02. Employmenl 

Virginia Register of Regulations 

1280 



Agencies Program Public Participation Guidelines. 
The purpose of the proposed guidelines is to set 
procedures for the employment agencies program to 
follow to inform and incorporate public participation 
when promulgating regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-1302 of the Code 
of Virginia. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8590. 

January 15, 1994 
until this date. 

******** 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Professional and Occupational Regulation intends to 
repeal regulations entitled: VR 190-00-01. Public 
Participation Guidelines and adopt regulations 
entitled: VR 190·00·03. Polygraph Examiners Public 
Participation Guidelines. The purpose of the proposed 
regulatory action is to promulgate new public 
participation guidelines as provided lor in § 9·6.14:7.1 
of the Code of Virginia regarding the solicitation of 
input from interested parties in the formulation, 
adoption and amendments to new and existing 
regulations governing the licensure of polygraph 
examiners in Virginia. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-201 and 54.1-1802 of 
the Code of Virginia. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

* * * * * * * * 

t February 10, 1994 - Written comments may be 
submitted until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Professional 
and Occupational Regulation intends to adopt 
regulations entitled: VR 190·00·04. Public Participation 
Guidelines. The purpose of the proposed guidelines is 
to set procedures for the board to follow to inform 
and incorporate public participation when promulgating 
board regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1·310 of the Code 
of Virginia. 

Contact: Joyce K. Brown, Secretary to the Board, 
~Department of Professional and Occupational Regulation, 
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3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8564. 

RADIATION ADVISORY BOARD 

November 30, 1993 • 9 a.m. - Open Meeting 
State Capitol, House Room 1, Richmond, Virginia. 

An annual meeting to discuss radiological health 
issues. 

Contact: Leslie P. Foldesi, 1500 E. Main St., Room 104-A, 
Richmond, VA 23219, telephone (804) 786-5932 or toll-free 
1-800-468-0138. 

REAL ESTAT<: APPRAISER BOARD 

December 7, 1993 · 10 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia. 

A general business meeting. 

Contact: Karen W. O'Neal, Assistant Director, Real Estate 
Appraiser Board, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-2039. 

******** 

t February 10, 1994 - Written comments may be 
submitted until this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Real Estate Appraiser 
Board intends to repeal regulations entitled: VR 
583·01-1. Public Participation Guidelines and adopt 
regulations entitled: VR 583-01-1:1. Public 
Participation Guidelines. The purpose of the proposed 
guidelines is to set procedures for the Real Estate 
Appraiser Board to follow to inform and incorporate 
public participation when promulgating appraiser 
regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2013 of the Code 
of Virginia. 

Contact: Karen W. O'Neal, Assistant Director, Real Estate 
Appraiser Board, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-2039. 

REAL ESTATE BOARD 

December 10, 1993 • 9 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia. [!;] (Interpreter 
for the deaf provided upon request) 

A work session for review of Real Estate Board 

Monday, November 29, 1993 
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regulations. 

Contact: Joan L. White, Assistant Director, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8552. 

* * * * * * * * 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Real Estate Board 
intends to repeal regulations entitled: VR 585-01-0. 
Public Participation Guidelines and adopt regulations 
entitled: VR 585-01-0:1. Public Participation 
Guidelines. The purpose of the proposed guidelines is 
to set procedures for the Real Estate Board to follow 
to inform and incorporate public participation when 
promulgating real estate regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Joan L. White, Assistant Director, Department of 
Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8552. 

BOARD OF REHABILITATIVE SERVICES 

December 2, 1993 - 10 a.m. - Open Meeting 
Department of Rehabilitative Services, 4901 
A venue, Richmond, Virginia. 1.: (Interpreter for 
provided upon request) 

A regular monthly business meeting. 

Fitzhugh 
the deaf 

Contact: Susan L. Urofsky, Commissioner, 4901 Fitzhugh 
Ave., Richmond, VA 23230, telephone (804) 367·0318, 
toll-free 1-800-552-5019 or (804) 367-0315/TDD .,. 

BOARD FOR PROFESSIONAL SOIL SCIENTISTS 

December 20, 1993 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Professional 
Soil Scientists intends to repeal regulations entitled: 
VR 627-01-1, Public Participation Guidelines and 
adopt regulations entitled VR 627-01-1:1, Public 
Participation Guidelines. The proposed guidelines will 
set procedures for the Board for Professional Soil 
Scientists to follow to inform and incorporate public 
participation when promulgating soil science 
regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: David E. Dick, Assistant Director, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8595. 

t January 12, 1994 - 10 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, Virginia ll>l 

A general board meeting. 

Contact: David Dick, Assistant Director, Department of 
Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8595 or (804) 
367-9753/TDD a . 

STD/HIV ADVISORY COUNCIL 

December 10, 1993 - 10 a.m. - Open Meeting 
Main Street Station, 1500 East Main Street, Room 301, 
Richmond, Virginia. ~ 

A meeting to focus on Ryan White Title II plans for 
1994, an HIV prevention update, STD program 
planning for 1994, and health care reform. 

Contact: Kathryn A. Hafford, Assistant Director of Health 
Care Services, Main Street Station, 1500 E. Main St., Room 
110, P.O. Box 2448, Richmond, VA 23219, telephone (804) 
225-4844. 

DEPARTMENT OF TAXATION 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 
Street, Richmond, Virginia. 

West Broad 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to adopt regulations entitled: VR 
630-10-2.2. Retail Sales and Use Tax: Adult Care 
Facilities. This regulation clarifies the application of 
the retail sales and use tax to purchases and sales by 
adult care residences and adult day care centers. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-5. Retail Sales and Use Tax: Agricultural and 
Seafood Processing. This regulation clarifies the 
application of the sales and use tax to agricultural 
processors and seafood processors. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: John Vollino, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-6. Retail Sales and Use Tax: Aircralt Sales, 
Leases and Rentals, Repairs and Replacement Parts, 
and Maintenance Materials. This regulation clarifies 
the application of the retail sales and use tax to 
aircraft sales, leases and rentals and repairs and 
maintenance thereof. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: W. Bland Sutton, Ill, Policy Analyst, P.O. Box 
1880, Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-24.1. Retail Sales and Use Tax: Commercial 
Watermen. This regulation clarifies the application of 
the sales and use tax to commercial watermen. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: John Vollino, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 • 10 a.m. - Public Hearing 
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Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-26. Retail Sales and Use Tax: Containers, 
Packaging Materials and Equipment. This regulation 
clarifies what constitutes taxable/exempt packaging 
materials and equipment for purposes of the retail 
sales and use tax. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: W. Bland Sutton, Ill, Policy Analyst, P.O. Box 
1880, Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-33. Retail Sales and Use Tax: Dentists, Dental 
Laboratories and Dental Supply Houses. This 
regulation clarifies the application of the retail sales 
and use tax to purchases and sales by dentists, dental 
laboratories and dental supply houses. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to repeal regulations entitled: VR 
630-10-39. Retail Sales and Use 'fax: Federal Areas. 
The provisiOns of this regulation are being 
incorporated into VR 630-10-45, which deals with 
purchases and sales by governments generally, and 
thus this regulation is being repealed. 

Monday, November 29, 1993 
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Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to repeal regulations entitled: VR 
630-10-39.2. Retail Sales and Use Tax: Flags. The 
provisions of this regulation are being incorporated 
into VR 630-10-45, which deals with purchases and 
sales by governments generally, and thus this 
regulation is being repealed. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-45. Retail Sales and Use Tax: Governments. 
This regulation clarifies existing department policy 
with respect to purchases and sales by the 
Commonwealth, its political subdivisions and the 
federal government. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

**"'***** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 

of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630·10-45.1. Retail Sales and Use Tax: Harvesting ol 
Forest Products. This regulation clarifies the 
application of the sales and use tax to harvesting of 
forest products. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: John Vollino, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 • 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-47. Retail Sales and Use Tax: Hospitals, 
Nursing Homes and Other Medical Related 
Facilities. This regulation clarifies the application of 
the retail sales and use tax to purchases and sales by 
hospitals, nursing homes and other medical-related 
facilities. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 · 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to adopt regulations entitled: VR 
630-10-64.1. Retail Sales and Use Tax: Medical 
Equipment and Supplies. This regulation clarifies the 
application of the retail sales and use tax to medical 
equipment and supplies. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 • 10 a.m. - Public Hearing 
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Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-65. Retail Sales and Use Tax: Medicines and 
Drugs. This regulation clarifies the application of the 
retail sales and use tax to purchases and sales of 
prescription drugs, nonprescription drugs and 
proprietary medicines and controlled drugs. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 
January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10·83. Retail Sales and Use Tax: Physicians, 
Surgeons, and Other Practitioners of the Healing 
Arts. This regulation clarifies the application of the 
retail sales and use tax purchases and sales by 
licensed physicians, surgeons, and other practitioners 
of the healing arts. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to adopt regulations entitled: VR 
630-10-85.1. Retail Sales and Use Tax:· Prescription 
Medical Appliances-Visual and Audio. This regulation 
clarifies the application of the retail sales and use tax 
to sales of eyeglasses, contact lenses and other 
ophthalmic aids and hearing aids and supplies. The 
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provisions of this regulation previously were part of 
another regulation. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby gi·.:en in accordance with § 9a6.14:7.l 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-92. Retail Sales and Use Tax: Research. This 
regulation clarifies the sales and use tax treatment of 
sales and purchase transactions made in performing 
basic research and research and development. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Lonnie T. Lewis, Jr., Policy Analyst, P.O. Box 
1880, Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630·10-97,1. Retail Sales and Use Tax: Services. This 
regulation clarifies the application of the retail sales 
and use tax to sales of services. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9a6.14:7.l 

Monday, November 29, 1993 
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of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-98. Retail Sales and Use Tax: Ships or Vessels 
Used or to be Used Exclusively or Principally in 
Interstate or Foreign Commerce. This regulation 
clarifies the application of the retail sales and use tax 
to purchases by persons engaged in waterborne 
commerce and shipbuilding, conversion and repair. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-108.1. Retail Sales and Use Tax: Typesetting. 
This regulation clarifies the sales and use tax 
treatment of sales and purchase transactions for 
typesetting. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Lonnie T. Lewis, Jr., Policy Analyst, P.O. Box 
1880, Richmond, VA 23282-1880, telephone (804) 367-8010. 

COMMONWEALTH TRANSPORTATION BOARD 

t December 15, 1993 - 2 p.m. - Open Meeting 
Department of Transportation, 1401 E. Broad Street, 
Richmond, Virginia llJ (Interpreter for the deaf provided 
upon request) 

A work session of the Commonwealth Transportation 
Board and the Department of Transportation staff. 

Contact: John G. Milliken, Secretary of Transportation, 
1401 E. Broad St., Richmond, VA 23219, telephone (804) 
786-8032. 

t December 16, 1993 - 10 a.m. - Open Meeting 
Department of Transportation, 1401 E. Broad Street, 
Richmond, Virginia !<II (Interpreter for the deaf provided 
upon request) 

A monthly meeting to vote on proposals presented 
regarding bids, permits, additions and deletions to the 
highway system, and any other matters requiring 
board approval. Public comment will be received at 
the outset of the meeting on items on the meeting 

agenda for which the opportunity for public comment 
has not been afforded the public in another forum. 
Remarks will be limited to five minutes. Large groups 
are asked to select one individual to speak for the 
group. The board reserves the right to amend these 
conditions. 

Contact: John G. Milliken, Secretary of Transportation, 
1401 E. Broad St., Richmond, VA 23219, telephone (804) 
786-8032. 

TREASURY BOARD 

December 15, 1993 - 9 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, Treasury 
Board Room, 3rd Floor, Richmond, Virginia. 

A regular meeting of the board. 

Contact: Gloria J. Hatchel, Administrative 
Department of the Treasury, 101 N. 14th St., 
Richmond, VA 23219, telephone (804) 371-6011. 

Assistant, 
3rd Floor, 

VIRGINIA VETERANS CARE CENTER 

Board of Trustees 

t December 3, 1993 - 2 p.m. - Open Meeting 
VFW Post 3219, 122 E. Mellen St., Hampton, Virginia 

A quarterly meeting to review the operations of the 
Virginia Veterans Care Center. 

Contact: John T. Plichta, Executive Director, P. 0. Box 
6334, Roanoke, VA 24017, telephone (703) 857·6974, 
toll-free 1-800-220-8387 or (703) 342-8810/TDD .,.. 

BOARD OF VETERINARY MEDICINE 

December 6, 1993 - 8:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia. :ll (Interpreter for the deaf 
provided upon request) 

Formal hearings and a board meeting. 

December 7, 1993 - 9 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Conference Room 3, Richmond, Virginia. ~ (Interpreter for 
the deaf provided upon request) 

Informal conferences. 

Contact: Terri H. Behr, Administrative Assistant, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662·9915 or (804) 662-7197/TDD .,.. 
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VIRGINIA RACING COMMISSION 

t December 8, 1993 - 9:30 a.m. - Open Meeting 
State Corporation Commission, Tyler Building, 1300 East 
Main Street, Richmond, Virginia ~ 

A regular commission meeting including a discussion 
of regulations pertaining to appeals concerning 
licensing decisions. 

Contact: William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P. 0. Box 1123, Richmond, VA 23208, 
telephone (804) 371-7363. 

* * * * * * * * 

December 8, 1993 • 9:30 a.m. - Public Hearing 
State Corporation Commission, Tyler Building, 1300 East 
Main Street, Richmond, Virginia. 

January 3, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Racing 
Commission intends to amend regulations entitled: VR 
662-01-01. Public Participation Guidelines. The 
purpose of the proposed amendment is to bring the 
public participation guidelines into conformity with the 
recent changes in the Administrative Process Act. 

Statutory Authority: § 59.1-369 of the Code of Virginia. 

Contact: William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P.O. Box 1123, Richmond, VA 23208, 
telephone (804) 371-7363. 

* * * * * * * * 

December 8, 1993 - 9:30 a.m. - Public Hearing 
State Corporation Commission, Tyler Building, 1300 East 
Main Street, Richmond, Virginia. 

January 3, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Racing 
Commission intends to adopt regulations entitled: VR 
662-02-05, Satellite Facilities. The purpose of the 
proposed regulation is to establish conditions under 
which pari-mutuel wagering on horse races may take 
place at satellite facilities. 

Statutory Authority: § 59.1-369 of the Code of Virginia. 

Contact: William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P.O. Box 1123, Richmond, VA 23208, 
telephone (804) 371-7363. 
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DEPARTMENT FOR THE VISUALLY HANDICAPPED 

Advisory Committee on Scr"'ic·:::::. 

January 22, 1994 a 11 a.m. - Open Meeting 
Administrative Headquarters, 397 Azalea 
Richmond, Virginia. };] (Interpreter for the deaf 
upon request) 

Avenue, 
provided 

The committee meets quarterly to advise the Virginia 
Board for the Visually Handicapped on matters related 
to services for blind and visually impaired citizens of 
the Commonwealth. 

Contact: Barbara G. Tyson, Executive Secretary Senior, 
397 Azalea Ave., Richmond, VA 23227, telephone (804) 
371-3140, toll-free 1-800-6?2-2155 or (804) 371-3140/TDD .,.. 

VIRGINIA VOLUNTARY FORMULARY BOARD 

December 16, 1993 - 10:30 a.m. - Open Meeting 
Washington Building, !100 Bank Street, 2nd Floor Board 
Room, Richmond, Virginia. 

A meeting to consider public hearing comments and 
review new product data for products pertaining to 
the Virginia Voluntary Formulary. 

Contact: James K. Thomson, Director, Bureau of 
Pharmacy Services, 109 Governor St., Room B1~9, 

Richmond, VA 23219, telephone (804) 786-4326. 

VIRGINIA WAR MEMORIAL FOUNDATION 

t November 29, 1993 - noon - Open Meeting 
The War Memorial, 621 S. Belvidere St., Richmond, 
Virginia };] (Interpreter for the deaf provided upon 
request) 

A regular business meeting. 

Contact: Peggy R. Robertson, Asstistant Director for 
Administration, Division of Engineering and Buildings, 805 
E. Broad St., Richmond, VA 23219, telephone (804) 
786-3263 or (804) 786-6152/TDD ..,. 

VIRGINIA WASTE MANAGEMENT BOARD 

December 14, 1993 - 7 p.m. - Information Session 
December 14, 1993 - 8 p.m. - Public Hearing 
Osborne High School, 9005 Tudor Lane, Lecture Room, 
Manassas, Virginia. 

December 15, 1993 - 7 p.m. - Information Session 
December 15, 1993 - 8 p.m. - Public Hearing 
College of William and Mary, Landrum Drive, Millington 
Auditorium, Williamsburg, Virginia. 

Monday, November 29, 1993 
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December 16, 1993 ~ 7 p.m. - Information Session 
December 16, 1993 - 8 p.m. - Public Hearing 
Virginia Western Community College, 3095 Colonial Avenue, 
S.W., Whitman Auditorium, Roanoke, Virginia. 

January 17, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7 .I 
of the Code of Virginia that the Virginia Waste 
Management Board intends to repeal regulations 
entitled VR 672-40-01. Infectious Waste Management 
Regulations and adopt regulations entitled VR 
672-40-01:1. Regulated Medical Waste Management 
Regulations. The regulations contain new management 
rules for certain medical waste concerning generation, 
treatment, storage, transportation and disposal of the 
wastes. 

The board, in this action to repeal and replace the 
Commonwealth's regulations on this subject, intends to 
improve them through several changes. It wishes to 
direct attention to certain issues for which the board 
expressly desires the help and opinion of the public. 
The board is seeking comments that include 
explanation, suggested regulatory language, data and 
basis for the comment. Prior to taking action on final 
regulations, the board wishes to have a full review 
and thorough discussion of these and any issues 
citizens feel are important. Attention to the following 
issues is specifically requested: 

I. Section 2.4 and others require that existing facilities 
comply with the regulations immediately, except 
where the existing permit contains a conflict with the 
new regulations, the conflicting permit condition may 
be used for six months. Is this time period appropriate 
and practical, or should another period or procedure 
be substituted? 

2. Sections 11.3 and 11.4 establish procedures, 
protocols, forms, and standards for approval of new 
technologies for treating regulated medical waste. Are 
these technically adequate and are there additional 
constraints which should be applied to emerging 
technologies? 

3. Are there units, like limited small clinics, which 
should be eligible for the partial exemption in § 3.2? 
Are there other aspects of the regulations to which 
exemptions should accrue through this item? 

4. Do the specific references and monitoring 
requirements in §§ 4.8, 7.6, 8.5 and 9.5 provide 
adequate control of radiological materials at treatment 
facilities. Are there specific standards or means which 
might improve protection from these materials? 

5. The standard in Parts V and VI for nonrefrigerated 
storage of regulated medical waste is seven days after 
generation. Is this time period too short or too long? 

6. The regulations in Parts VII, IX, and X contain 
certain new standards, for example grinding of 
regulated medical waste and testing of treatment 
equipment for alternative technologies. Three new 
treatment technologies are approved with specific 
standards. The board would like comment on those 
standards and detailed specific recommendations for 
other requirements that are appropriate. 

7. The amended regulations require incinerator ash 
and pollution control dust to be segregated and tested 
separately. Should the regulations allow the mixing of 
the ash and dust after testing is complete? Should the 
mixing be allowed on-site prior to shipment for 
disposal? 

8. Part X contains new procedures for formal 
permitting of facilities and Part XI contains new 
procedures for issuance of variances from the 
regulations. Do these processes adequately address due 
process, and are they sufficiently clear and 
comprehensible? 

9. Several requirements in the regulations have 
threshold size criteria such that small facilities may 
be exempt from a particular requirement. Should 
small generators or facilities be given such 
exemptions, and are each of the thresholds set at an 
appropriate level? 

The General Assembly directed the board to consider 
nine factors in developing the regulations. The board 
would like the public to suggest any ways the 
regulations could better address the following nine 
factors: 

1. An assessment of the annual need for the disposal 
of infectious waste generated in the Commonwealth. 

2. Means of reducing the volume of infectious waste 
or similar wastes containing or producing toxic 
substances disposed of in the Commonwealth. 

3. The availability and feasibility of methods of 
disposing of infectious waste other than incineration. 

4. Criteria for siting infectious waste incinerators in 
order to safeguard public health and safety to 
maximum extent. 

5. Standards for assessing the economic feasibility of 
proposed commercial infectious waste incinerators. 

6. The propriety of establishing different criteria and 
procedures for the permitting of incinerators disposing 
of infectious wastes generated on-site or off-site. 

7. The economic demand for the importation of 
infectious waste generated outside the Commonwealth 
to existing and future commercial infectious waste 
incinerators located in the Commonwealth, and an 
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estimate of the fair share of infectious capacity to be 
allowed for infectious waste generated outside the 
Commonwealth. 

8. The impact of the Clean Air Act (42 U.S.C § 1857 
et seq.), as amended by the 1990 amendments (P.L. 
101-549) on the incineration of infectious waste by 
hospitals. 

9. The impact of reports by the Environmental 
Protection Agency to the Congress of the United States 
regarding the Medical Waste Tracking Act of 1988 
(P.L. 100-582). 

In addition to the issues and factors listed above, the 
board welcomes comments on all parts of the 
proposed regulations. In order to be most helpful, 
comments need to be very specific and make detailed 
suggestions for alternative requirements or wording. 
Support data and related information, of which the 
board may not be aware, will greatly aid the board in 
reaching a decision. 

Statutory Authority: § 10.1-1402 of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on 
January 17, 1994, to the Department of Environmental 
Quality, 101 North 14th Street, 11th Floor, Richmond, 
Virginia 23219. Copies of the proposed new regulations are 
available by writing the Department of Environmental 
Quality. 

Contact: Robert G. Wickline, Director of Research, ORPD, 
Department of Environmental Quality, 101 N. 14th St., 11th 
Floor, Richmond, VA 23219, telephone (804) 225-2667. 

* * * * * * * * 

t January 6, 1994 • 7 p.m. - Public Hearing 
Department of Environmental Quality, 4900 Cox Road, 
Board Room, Innsbrook, Glen Allen, Virginia. 

t January 31, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Waste 
Management Board intends to amend regulations 
entitled: VR 672·01·1:1. Public Participation 
Guidelines. Section 9·6.14:7.1 of the Administrative 
Process Act (APA) requires each agency to develop, 
adopt and use public participation guidelines for 
soliciting the input of interested persons in the 
formation and development of its regulations. Such 
guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Furthermore, 
§ 10.1-1402 of the Virginia Waste Management Act 
authorizes the Virginia Waste Management Board to 
issue regulations as may be necessary to carry out its 
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powers and duties required by the Act and consistent 
with the federal statutes and regulations. 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the APA enacted by the 1993 General Assembly. 
These proposed amendments will establish, in 
regulation, various provisions to ensure that interested 
persons have the necessary information to comment in 
a meaningful, timely fashion during all phases of the 
regulatory process. These proposed amendments are 
consistent with those of the other agencies within the 
Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specificc:\lly, the proposal includes a 
definition for "pan.Jcipatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon receipt of written requests from five 
persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the agency should use the participatory 
approach to assist in regulation development; expands 
the information required in the Notice of Public 
Comment Period to include the identity of localities 
affected by the proposed regulation and to include a 
statement on the rationale or justification for the new 
provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that a 
draft summary of comments be sent to all public 
commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-1402 of the Code 
of Virginia. 

Contact: William F. Gilley, Waste Division, Department of 
Environmental Quality, P. 0. Box 10009, Richmond, VA 
23240, telephone (804) 225-3966. 

BOARD FOR WASTE MANAGEMENT FACILITY 
OPERATORS 

t December 15, 1993 · 8:30 a.m. - Open Meeting 

Department of Professional and Occupational Regulation, 
3600 W. Broad St., Conference Room 2, Richmond, Virginia 
1l 

t December 16, 1993 • 8:30 a.m. - Open Meeting 

Monday, November 29, 1993 

1289 



Calendar of Events 

Department of Professional and Occupational Regulation, 
3600 W. Broad St., Conference Room 3, Richmond, 
Virginia. lkJ 

A general board meeting to conduct exam item 
review. 

Contact: David E. Dick, Assistant Director, Department of 
Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA, telephone (804) 367-8595. 

t January 27, 1994 • 8:30 a.m. - Open Meeting 
t January 28, 1994 - 8:30 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Conference Room 3, Richmond, 
Virginia. ltJ 

A general board meeting to conduct regulatory review 
and final examination review. 

C~Httact: David E. Dick, Assistant Director, Department of 
Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA, telephone (804) 367-8595. 

STATE WATER CONTROL BOARD 

January 5, 1994 - 2 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January 10, 1994 - 2 p.m. - Public Hearing 
Prince William County Administration Center, One County 
Complex, 4850 Davis Ford Road, McCoart Building, Board 
Chambers, Prince William, Virginia. 

January 11, 1994 • 2 p.m. - Public Hearing 
Municipal Office Building, 150 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 26, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680·14·16. Virginia Pollutant Discharge Elimination 
System (VPDES) General Permit Regulation lor 
Storm Water Discharges Associated with Industrial 
Activity from Heavy Manufacturing Facilities. The 
purpose of the proposed regulation is to authorize 
storm water discharges associated with industrial 
activity from heavy manufacturing facilities through 
the development and issuance of a VPDES general 
permit. A question and answer session will be held 
oneMhalf hour prior to each of the informational 
proceedings at the same location. The informational 
proceedings are being held at facilities believed to be 
accessible to persons with disabilities. Any person with 
questions on the accessibility of the facilities should 

contact Ms. Doneva Dalton, at the address below, 
(804) 527-5162 or TDD (804) 527-4261. Persons needing 
interpreter services for the deaf must notify Ms. 
Dalton no later than Monday, December 27, 1993. 
Analyses related to the basis, purpose, substance, 
issues and estimated impacts of the proposed 
regulation have been completed. Any persons 
interested in reviewing these materials should notify 
the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until 4 p.m. on 
January 26, 1994, to Doneva Dalton, Department of 
Environmental Quality, P.O. Box 11143, Richmond, Virginia 
23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5316. 

******** 

January 5, 1994 - 2 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January 10, 1994 • 2 p.m. - Public Hearing 
Prince William County Administration Center, One County 
Complex, 4850 Davis Ford Road, McCoart Building, Board 
Chambers, Prince William, Virginia. 

January 11, 1994 • 2 p.m. - Public Hearing 
Municipal Oiiice Building, 150 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 26, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680·14·17. Virginia Pollutant Discharge Elimination 
System (VPDES) General Permit lor Storm Water 
Discharges Associated with Industrial Activity from 
Light Manufacturing Facilities. The purpose of the 
proposed regulation is to authorize storm water 
discharges associated with industrial activity from light 
manufacturing facilities through the development and 
issuance of a VPDES general permit. A question and 
answer session will be held oneMhalf hour prior to 
each of the informational proceedings at the same 
location. The informational proceedings are being held 
at facilities believed to be accessible to persons with 
disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton, at the address below, (804) 527-5162 or TDD 
(804) 527-4261. Persons needing interpreter services 
for the deaf must notify Ms. Dalton no later than 
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Monday, December 27, !993. Analyses related to the 
basis, purpose, substance, issues and estimated impacts 
of the proposed regulation have been completed. Any 
persons interested in reviewing these materials should 
notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until January 26, 
1994, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box !!143, Richmond, Virginia 23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 1!!43, 
Richmond, VA 23230, telephone (804) 527-53!6. 

* * * * * * * * 

January >, 1994 · 2 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January 10, 1994 · 2 p.m. - Public Hearing 
Prince William County Administration Center, One County 
Complex, 4850 Davis Ford Road, McCoart Building, Board 
Chambers, Prince William, Virginia. 

January 11, 1994 - 2 p.m. - Public Hearing 
Municipal Office Building, !50 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 26, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.!4:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680·14·18. Virginia Pollutant Discharge Elimination 
System (VPDES) General Permit Regulation lor 
Storm Water Discharges Associated with Industrial 
Activity from Transportation Facilities, Landfills, 
Land Application Sites and Open Dumps, and 
Materials Recycling Facilities, and Steam Electric 
Power Generating Facilities. The purpose of the 
proposed regulation is to authorize storm water 
discharges associated with industrial activity from 
transportation facilities, landfills, land application sites 
and open dumps, materials recycling facilities and 
steam electric power generating facilities through the 
development and issuance of a VPDES general permit. 
A question and answer session will be held one-half 
hour prior to each of the informational proceedings at 
the same location. The informational proceedings are 
being held at facilities believed to be accessible to 
persons with disabilities. Any person with questions on 
the accessibility of the facilities should contact Ms. 
Doneva Dalton, at the address below, (804) 527-5162 
or TDD (804) 527-4261. Persons needing interpreter 
services for the deaf must notify Ms. Dalton no later 
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than Monday, December 27, !993. Analyses related to 
the basis, purpose, substance, issues and estimated 
impacts of the proposed regulation have been 
completed. Any persons interested in reviewing these 
materials should notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until 4 p.m. on 
January 26, !994, to Doneva Dalton, Department of 
Environmental Quality, P.O. Box 1!!43, Richmond, Virginia 
23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box !!143, 
Richmond, VA 23230, telephone (804) 527-5316. 

******** 

January 5, 1994 - 2 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January 10, 1994 - 2 p.m. - Public Hearing 
Prince William County Administration Center, One County 
Complex, 4850 Davis Ford Road, McCoart Building, Board 
Chambers, Prince William, Virginia. 

January II, 1994 · 2 p.m. - Public Hearing 
Municipal Office Building, 150 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 26, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14-19. Virginia Pollutant Discharge Elimination 
System (VPDES) General Permit Regulation lor 
Storm Water Discharges from Construction Sites. The 
purpose of the proposed regulation is to authorize 
storm water discharges from construction sites. A 
question and answer session will be held one-half hour 
prior to each of the informational proceedings at the 
same location. The informational proceedings are 
being held at facilities believed to be accessible to 
persons with disabilities. Any person with questions on 
the accessibility of the facilities should contact Ms. 
Doneva Dalton, at the address below, (804) 527-5162 
or TDD (804) 527-4261. Persons needing interpreter 
services for the deaf must notify Ms. Dalton no later 
than Monday, December 27, 1993. Analyses related to 
the basis, purpose, substance, issues and estimated 
impacts of the proposed regulation have been 
completed. Any persons interested in reviewing these 
materials should notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
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Virginia. 

Written comments may be submitted until 4 p.m. on 
January 26, 1994, to Doneva Dalton, Department of 
Environmental Quality, P.O. Box 11143, Richmond, Virginia 
23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5316. 

******** 

December 16, 1993 - 2 p.m. - Public Hearing 
Department of Environmental Quality, 4900 Cox Road, 
Innsbrook Corporate Center, Board Room, Richmond, 
Virginia. 

January 18, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14-20. General Virginia Pollutant Discharge 
Elimination System (VPDES) Permit Regulation for 
Nonmetallic Mineral Mining. The purpose of the 
proposed regulation is to adopt a general VPDES 
permit for the discharges from establishments 
primarily engaged in mining or quarrying, developing 
mines or exploring for nonmetallic minerals, other 
than fuels. A question and answer session will be held 
prior to the informational proceeding (public hearing) 
from 1:30 to 2 p.m. for interested persons to learn 
more about the regulation and ask questions of the 
staff. The meeting is being held at a facility believed 
to be accessible to persons with disabilities. Any 
person wi.th questions on the accessibility of the 
facility should contact Ms. Doneva Dalton, at the 
address below, (804) 527-5162 or TDD (804) 527-4261. 
Persons needing interpreter services for the deaf must 
notify Ms. Dalton no later than December 9, 1993. 
Analyses related to the basis, purpose, substance, 
issues and estimated impacts of the proposed 
regulation have been completed. Any person interested 
in reviewing these materials should contact Cindy 
Berndt, (804) 527-5158, at the address listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until 4 p.m. on 
January 18, 1994, to Doneva Dalton, Department of 
Environmental Quality, P.O. Box 11143, Richmond, Virginia 
23230. 

Contact: Richard Ayers, Department of Environmental 
Quality, Water Division, P.O. Box 11143, Richmond, VA 
23230, telephone (804) 527-5059. 

******** 

January 5, 1994 - 7 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January II, 1994 - 7 p.m. - Public Hearing 
Municipal Office Building, 150 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 13, 1994 - 7 p.m. - Public Hearing 
Rockingham County Administration Center, 20 East Gay 
Street, Board of Supervisors Room, Harrisonburg, Virginia. 

January 28, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14-22. Virginia Pollution Abatement General 
Permit for Intensified Animal Feeding Operations of 
Swine, Dairy, and Slaughter and Feeder Cattle. The 
purpose of the proposed regulation is to authorize 
pollutant management activities at intensified animal 
feeding operations of swine, dairy, and slaughter and 
feeder cattle through the adoption of a Virginia 
Pollution Abatement general permit. A question and 
answer session will be held one"half hour prior to 
each of the informational proceedings at the same 
location. The informational proceedings are being held 
at facilities believed to be accessible to persons with 
disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton, at the address below, (804) 527-5162 or TDD 
(804) 527-4261. Persons needing interpreter services 
for the deaf must notify Ms. Dalton no later than 
Monday, December 27, 1993. Analyses related to the 
basis, purpose, substance, issues and estimated impacts 
of the proposed regulation have been completed. Any 
persons interested in reviewing these materials should 
notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until January 28, 
1994, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box 11143, Richmond, Virginia 23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5316. 

******** 

January 5, 1994 - 7 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January II, 1994 - 7 p.m. - Public Hearing 
Municipal Office Building, 150 East Monroe Street, , 
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Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 13, 1994 - 7 p.m. - Public Hearing 
Rockingham County Administration Center, 20 East Gay 
Street, Board of Supervisors Room, Harrisonburg, Virginia. 

January 28, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14-23. Virginia Pollution Abatement General 
Permit for Concentrated Animal Feeding Operations 
of Swine, Dairy, and Slaughter and Feeder Cattle. 
The purpose of the proposed regulation is to authorize 
pollutant management activities at concentrated animal 
feeding operations of swine, dairy, and slaughter and 
feeder cattle through the adoption of a Virginia 
Pollution Abatement general permit. A question and 
answer session will be held one-half hour prior to 
each of the informational proceedings at the same 
location. The informational proceedings are being held 
at facilities believed to be accessible to persons with 
disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton, at the address below, (804) 527-5162 or TDD 
(804) 527-4261. Persons needing interpreter services 
for the deaf must notify Ms. Dalton no later than 
Monday, December 27, 1993. Analyses related to the 
basis, purpose, substance, issues and estimated impacts 
of the proposed regulation have been completed. Any 
persons interested in reviewing these materials should 
notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until January 28, 
1994, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box 1!143, Richmond, Virginia 23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 1!143, 
Richmond, VA 23230, telephone (804) 527-5316. 

* * * * * * * * 

t January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Innsbrook Office, 
4900 Cox Road, Glen Allen, Virginia. 

t January 31, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to amend regulations entitled: VR 
680-41-01:1. Public Participation Guidelines. The 
purpose of the proposed amendments is to replace 
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existing emergency public participation guidelines with 
permanent guidelines in compliance with the 
Administrative Process Act 

The board has conducted analyses related to the basis, 
purpose, substance, issues and estimated impacts of 
the proposed amendments. Any persons interested in 
reviewing these materials should contact Cindy Berndt 
at the Department of Environmental Quality, Office of 
Regulatory Service, P. 0. Box 1!143, Richmond, VA 
23230. The meeting is being held at a facility believed 
to be accessible to persons with disabilities. Any 
person with questions on the accessibility of the 
facilities should contact Ms. Doneva Dalton, Office of 
Regulatory Services, P. 0. Box 11143, Richmond, VA 
23230, (804) 527-5162 or TDD (804) 527-4261. Persons 
needing interpreter services for the deaf must notify 
Ms. Dalton no later than December 27, 1993. 

Statutory Authority: §§ 9-6.14:7.1 and 62.1-44.15 of the Code 
of Virginia. 

Written comments may be submitted until 4 p.m. on 
January 31, 1994, to Ms. Doneva Dalton, Department of 
Environmental Quality, P. 0. Box 1!143, Richmond, VA 
23230. 

Contact: Cindy Berndt, DEQ, P.O Box 11!43, Richmond, 
VA 23230, telephone (804) 527-5158. 

BOARD FOR WATERWORKS AND WASTEWATER 
WORKS OPERATORS 

t January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Waterworks 
and Wastewater Works Operators intends to repeal 
regulations entitled: VR 675-01-01. Public Participation 
Guidelines and adopt regulations entitled: VR 
675-01-01:1. Public Participation Guidelines. The 
purpose of the proposed regulations is to implement 
the requirements of the Administrative Process (APA) 
and the legislative changes to the APA made by the 
1993 General Assembly by establishing regulatory 
board (agency) procedures for soliciting, receiving and 
considering input from interested parties in the 
formulation, adoption and amendments to new and 
existing regulations governing the licensure of 
waterworks and wastewater works operators in 
Virginia. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 
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VIRGINIA DEPARTMENT OF 

YOUTH & 
FAMilY SERVICES 

BOARD OF YOUTH AND FAMILY SERVICES 

December 9, 1993 • 8:30 a.m. - Open Meeting 
January 13, 1994 • 8:30 a.m. - Open Meeting 
700 Centre Building, 7th and Franklin Streets, 4th Floor, 
Richmond, Virginia. lfu 

Committee meetings will begin at 8:30, and a general 
meeting will begin at 10 a.m. to review programs 
recommended for certification or probation, to 
consider adoption of draft policies, and to discuss 
other matters that may come before the board. 

Contact: Donald R. Carignan, Policy Coordinator, 
Department of Youth and Family Services, P.O. Box 1110, 
Richmond, VA 23208-1110, telephone (804) 371-0692. 

LEGISLATIVE 

JOINT SUBCOMMITTEE STUDYING EDUCATIONAL 
MUSEUMS 

t December 15, 1993 - 10 a.m. - Open Meeting 
Art Museum Lecture Hall, Roanoke, Virginia. 

The subcommittee will meet to hear public comments 
on educational museums. HJR 453. 
Those persons wishing to speak should contact Dawn 
B. Smith, House of Delegates, P. 0. Box 406, 
Richmond, VA 23203, telephone (804) 786-7681. 

Contact: Kathy Harris, Staff Attorney, Division of 
Legislative Services, 910 Capitol St., Richmond, VA 23219, 
telephone (804) 786-3591. 

JOINT SUBCOMMITTEE STUDYING HUMAN 
IMMUNODEFICIENCY VIRUSES 

November 29, 1993 - 10 a.m. - Public Hearing 
Alexandria City Council Chamber, 301 King Street, 
Alexandria, Virginia. 

The joint subcommittee will meet for a public hearing 
at I 0 a.m. A work session will begin at I :30 p.m. and 
will include reports from various studies relating to 
the joint subcommittee's work. HJR 692. 

Contact: Norma Szakal, Staff Attorney, Division of 

Legislative Services, 910 Capitol St., Richmond, VA 232!9, 
telephone (804) 786-3591. 

JOINT LEGISLATIVE AUDIT AND REVIEW 
COMMISSION 

t December 13, 1993 - 9:30 a.m. - Open Meeting 
General Assembly Building, Senate Room A, Lobby, 
Richmond, Virginia. 

Staff briefing on the Virginia Retirement System and 
the 900 East Main Street Project. 

Contact: Phil Leone, Suite 1100, General Assembly 
Building, Capitol Square, Richmond, VA 23219, telephone 
(804) 786-1258. 

JOINT SUBCOMMITTEE STUDYING PROCEDURAL 
ASPECTS OF THE TRIAL, APPEAL AND COLLATERAL 

PROCEEDINGS OF CAPITAL CASES 

t December I, 1993 • 10 a.m. - Open Meeting 
State Capitol, House Room 4, Richmond, Virginia. 

The subcommittee will meet to hear Capital Study 
Group Recommendations. HJR 402 

Contact: Frank Ferguson, Division Manager, Division of 
Legislative Services, 910 Capitol Street, Richmond, VA 
23219, telephone (804) 786-3591. 

STATE WATER COMMISSION 

December I, 1993 - 10 a.m. - Open Meeting 
General Assembly Building, 910 Capitol Square, 6th Floor 
Conference Room, Richmond, Virginia. 

A meeting to discuss proposed legislation. 

Contact: Shannon Varner, Staff Attorney, Division of 
Legislative Services, 2nd Floor, 910 Capitol St., Richmond, 
VA 23219, telephone (804) 786-3591. 

CHRONOLOGICAL LIST 

OPEN MEETINGS 

November 29 
t Barbers, Board for 
Optometry, Board of 
t War Memorial Foundation, Virginia 

November 30 
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t Air Pollution Control Board, State 
t Architects, Professional Engineers, Land Surveyors 
and Landscape Architects, Board for 

- Landscape Architects, Board for 
Industrial Development Services Advisory Board 
Mental Health, Mental Retardation and Substance 
Abuse Services Board, State 
t Nursing, Board of 
Radiation Advisory Board 

December 1 
t Alcohol Safety Action Program - Mount Rogers 
t Architects, Professional Engineers, Land Surveyors 
and Landscape Architects, Board for 

- Land Surveyors, Board for 
w Professional Engineers, Board for 

Emergency Planning Committee, Local - City of 
Alexandria 
t Emergency Planning Committee, Local - Winchester 
t Maternal and Child Health Council 
Medicine, Board of 

- Advisory Committee on Acupuncturist 
t Nursing, Board of 
Nursing Home Administrators, Board of 
t Procedural Aspects of the Trial, Appeal and 
Collateral Proceedings of Capital Cases, Joint 
Subcommittee Studying 
Water Commission, State 

December 2 
t Architects, Professional Engineers, Land Surveyors 
and Landscape Architects, Board for 
Chesapeake Bay Local Assistance Board 
Dentistry, Board of 
Emergency Planning Committee, Local - Chesterfield 
County 
Game and Inland Fisheries, Board of 
Longwood College 

- Executive Committee 
Middle Virginia Board of Directors and the Middle 
Virginia Community Corrections Resources Board 
Rehabilitative Services, Board of 

December 3 
Dentistry, Board of 
t Medicine, Board of 
t Prevention and Early Intervention Steering 
Committee, Comprehensive Services 
t Veterans Care Center, Virginia 

· Board of Trustees 

December 4 
Dentistry, Board of 

December 6 
t Barbers, Board for 
t Nursing, Board of 

- Special Conference Committee 
Veterinary Medicine, Board of 

December 7 
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Aging, Department for the 
· Long·Term Care Ombudsman Program Advisory 
Council 

t Agriculture and Consumer Services, Board of 
Auctioneers Board 
t Emergency Planning Committee, Local . Hanover 
County 
t Historic Resources, Department of 

- State Review Board 
Hopewell Industrial Safety Council 
t Nursing, Board of 

- Special Conference Committee 
Polygraph Examiners Advisory Board 
Real Estate Appraiser Board 
Veterinary Medicine, Board of 

December 8 
t Agriculture and Csnsumer Services, Department of 

· Virginia Sweet Potato Board 
t Conservation and Recreation Foundation 
Contractors, Board for 
t Historic Resources, Department of 

- Board of Historic Resources 
t Labor and Industry, Department of 

· Migrant and Seasonal Farmworkers Board 
t Pharmacy, Board of 
t Virginia Racing Commission 

December 9 
t Child Day-Care Council 
t Food Service Advisory Committee 
t Nursing, Board of 
Youth and Family Services, Board of 

December 10 
t Disability Services Council 
Medicine, Board of 

- Executive Committee 
t Nursing, Board of 

· Special Conference Committee 
Real Estate Board 
STD /HIV Advisory Committee 

December U 
Medicine, Board of 

· Credentials Committee 

December 13 
Hazardous Materials Emergency Response Advisory 
Council 
t Health, State Board of 
t Joint Legislative Audit and Review Commission 

December 14 
Chesapeake Bay Local Assistance Board 

· Northern Area Review Committee 
Higher Education for Virginia, State Council of 
t Museum of Fine Arts, Virginia 

- Collections and Executive Committees 

December 15 
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Chesapeake Bay Local Assistance Board 
- Central Area Review Committee 
- Southern Area Review Committee 

t Contractors, Board for 
t Corrections, Board of 
t Educational Museums, Joint Subcommittee Studying 
Environmental Quality, Department of 
Local Debt, State Council on 
t Transportation Board, Commonwealth 
Treasury Board 
t Waste Management Facility Operators, Board for 

December 16 
t Fire Services Board, Virginia 

- Fire/EMS Education and Training Committee 
- Fire Prevention and Control Committee 
- Legislative/Liaison Committee 

t Transportation Board, Commonwealth 
Voluntary Formulary Board, Virginia 
t Waste Management Facility Operators, Board for 

December 17 
t Fire Services Board, Virginia 
Interdepartmental Regulation of Children's Residential 
Facilities, Coordinating Committee for 
t Outdoors Foundation, Virginia 
t Prevention and Early Intervention Steering 
Committee, Comprehensive Services 

December 20 
t Lottery Board, State 

December 21 
Health Services Cost Review Council, Virginia 
t Marine Resources Commission, Virginia 

December 22 
Compensation Board 

January 5, 1994 
t Geology, Board for 

January 6 
Emergency Planning Committee, Local - Chesterfield 
County 

January 7 
Medical Assistance Services, Department of 

- Drug Utilization Review Board 

January 11 
Higher Education for Virginia, State Council of 

January 12 
Environmental Quality, Department of 

- Work Group on Detection/Quantitation Levels 
t Professional Soil Scientists, Board for 

January 13 
t Forestry, Board of 
Youth and Family Services, Board of 

January 14 
Medicine, Board of 

- Ad Hoc Committee on HIV 

January 22 
Visually Handicapped, Department for 

- Advisory Committee on Services 

January 24 
Library Board 

January 25 
t Health Services Cost Review Council, Virginia 

January 27 
t Education, Board of 
t Waste Management Facility Operators, Board for 

January 28 
t Waste Management Facility Operators, Board for 

February 2 
t Mines, Minerals, and Energy, Department of 

February 24 
t Education, Board of 

PUBLIC HEARINGS 

November 29 
Human Immunodeficiency Viruses, Joint Subcommittee 
Studying 

November 30 
t Air Pollution Control Board, State 
t Architects, Professional Engineers, Land Surveyors 
and Landscape Architects, Board for 

December 3 
Education, State Board of 

December 7 
Agriculture and Consumer Services, Department of 

December 8 
Virginia Racing Commission 

December 14 
Air Pollution Control Board, State 
t Education, State Board of 
Waste Management Board, Virginia 

December 15 
Air Pollution Control Board, State 
Corrections, Department of 
Waste Management Board, Virginia 

December 16 
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Air Pollution Control Board, State 
Waste Management Board, Virginia 
Water Control Board, State 

December 17 
Professional Counselors, Board of 

December 20 
Alcoholic Beverage Control Board 

December 21 
Health Services Cost Review Council, Virginia 

January 5, 1994 
Water Control Board, State 

January 6 
t Air Pollution Control Board, State 
t Chesapeake Bay Local Assistance Board 
t Conservation and Recreation, Board of 
t Conservation and Recreation, Department of 
t Environmental Quality, Department of 
t Historic Resources, Board of 
t Historic Resources, Department of 
t Marine Resources Commission 
t Soil and Water Conservation Board, Virginia 
t Waste Management Board, Virginia 
t Water Control Board, State 

January 10 
Taxation, Department of 
Water Control Board, State 

January 11 
Water Control Board, State 

January 12 
Corrections, Department of 

January 13 
Water Control Board, State 

January 15 
Agriculture and Consumer Services, Department of 

- Pesticide Control Board 

January 19 
t Education, State Board of 

January 20 
t Education, State Board of 

January 24 
Lottery Board, State 
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